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Attorney General
State of Washington
P.O. Box 40100
Olympia, WA 98504
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[. BACKGROUND

1. The United States of Amenica ("United States™), on behalf of the Administrator of the
United States Environmental Protection Agency ("EPA"), filed a complaint pursuant to Sections 106 and
107 of the Comprehensive Environmental Response, Compensation, and Liability Act ("CERCLA"), 42
U.S.C. §§ 9606 and 9607. The State of Washington owns and DNR manages certain state-owned
aquatic lands in the Thea Foss Waterway. The State of Washington’s ownership of the beds and shores
of zll navigable waters of the state is an essential attribute of state sovereignty. DNR has been delegated
the respounsibility to represent these sovereign interests in managing state-owned aquatic lands for the
benefit of the public.

2. The United States in its complaint seeks, inter alia: (a) reimbursement of costs incurred
by EPA and the United States Department of Justice (“DOJ”) for response actions at the Commencement
Bay Nearshore/Tideflats (CB/NT) Superfund Site, Thea Foss and Wheeler Osgood Waterways, in
Tacoma, Washington, together with ac&jmed interest; and (b) performance of studies and response work
by the defendant at the Site consistent v;fith the Nationat Oil and Hazardous Substances Pollution
Contingency Plan, 40 C.F.R. Part 300 (as amended) ("NCP").

3. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.

§ 9621 ()(1)}(F), EPA notified the State of Washington Department of Ecology (“Ecology”) on May 21,
2001 of negotiations with potentially responsible parties regarding the implementation of the remedial
design and remedial action for the Thea Foss and Wheeler Osgood Waterways Problem Areas, and EPA
has provided Ecology with an opportunity to participate in such negotiations and be a party to consent
decrees with potentially responsible parties.

4. in accordance with Section 122(3)(1) of CERCLA, 42 U.S.C. § 9622(j)(1), EPA notified
the National Oceanic and Atmospheric Administration of the U.S. Department of Commerce, the Fish

and Wildlife Service of the U.S. Department of Interior, the Puyallup Tribe of Indians, and the

CONSENT DECREE United States Department of Justice
Environmentat & Natural Resources Division
Page 3 Environmental Enforcement Section
P.C. Box 7611

Ben Franklin Station
Washington, D.C. 20044
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Muckleshoot Indian Tribe, and the Bureau of Indian Affairs on May 21, 2001 of negotiations with
potentially responsible parties regarding the release of hazardous substances that may have resulted in
injury to the naturail resources under Federal trusteeship and encouraged them to participate in consent
decree negotiations with potentially responsible parties.

5. In a consent decree entered in U.S. District Court for the Western District of Washington

on December 30, 1997 in United States, ef al. v. Washington State Through the Washington Department

of Natural Resources, Civil Action No. C97-5337 RJB, DNR resolved its liability for damages for injury
to natural resources under federal trusteeship resulting from the release of hazardous substances at the
CB/NT Site.

6. DNR does not admit any liability to the United States arising out of the transactions or
occurrences alleged in the complaint, nor does DNR acknowledge that the release or threatened release
of hazardous substances at or from the Thea Foss or Wheeler Osgood Waterways (“Site”) constitutes an
imminent or substantial endangerment to the public health or welfare or the environment.

7. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9603, EPA placed the CB/NT Site on
the National Prionities List ("NPL"), set forth at 40 C.F.R. Part 300, Appendix B, by publication in the
Federal Register on September &, 1983, 48 Fed. Reg. 40,658.

8. Because of the complexity of the CB/NT Site, Superfund response actions at the CB/NT
Site are currently coordinated under seven separate operable units managed primarily by EPA and
Ecology. These operable units inciude: (1) Operable Unit 01: CB/NT Sediments; (2) Operable Unit 02:
Asarco Tacoma Smelter; (3) Operable Unit 03: Tacoma Tar Pits; (4} Operable Unit 04: Asarco Off-
Property; (5) Operable Unit 05: CB/NT Sources; (6) Operable Unit 06: Asarco Sediments; and (7)
Operable Unit 07: Asarco demeolition. This Consent Decree involves the Thea Foss and Wheeler
Osgood Waterways sediment contamination, which represent three of eight Problem Areas within

Operable Unit 01 of the Site. This Consent Decree only resolves DNR's liability as to the Thea Foss and

CONSENT DECREE United States Departrment of Justice
Environmental & Natural Resources Division
Page 4 Environmental Enforcement Sechion
P.O. Box 7611

Ben Franklin Station
Washington, D.C. 20044
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Wheeler Osgood Waterways, as set forth herein, and in no way resolves any liability of any other State
agency or department, including, without limitation, the Washington Department of Transportation, that
may arise at the Thea Foss or Wheeler Osgood Waterways. DNR will work cooperatively with EPA and
other federal and state agencies to assist in restoring Commencement Bay.

9. In response to a release or a substantial threat of a release of hazardous substances at or
from the CB/NT Site, EPA entered into a CERCLA Cooperative Agreement with Ecology to conduct an
Remedial Investigation and Feasibility Study ("RI/ES") for the CB/NT Site pursuant to 40 C.F.R.

§ 300.430.

10.  The results of the RI were published in August 1985 and the results of the FS were
published in February 1989.

11. Pursuant to Section 117 of CERCLA, 42 U.S8.C. § 9617, EPA published notice of the
completion of the RI/FS and of the proposed plan for remedial action on February 24, 1989, in a major
tocal newspaper of general circulation. EPA provided an opportunity for written and oral comments
from the public on the proposed plan for remedial action through June 24, 1989. A copy of the transcript
of the public meeting is available to the public as part of the administrative record upon which EPA’s
Regional Administrator based the selection of the response action.

12.  The decision by EPA on the remedial action to be implemented at the CB/NT Site is
embodied in a final Record of Decision ("ROD”), executed on September 30, 1989, on which the State
and Puyallup Tribe of Indians gave their concurrence. The ROD includes EPA's explanation for any
significant differences between the final plan and the proposed plan as well as a responsiveness
summary to the public comments. Notice of the final plan was published in accordance with Section
117(b) of CERCLA.

13, The ROD addresses both sediment remediation (Operable Unit 01) and source control

(Operable Unit 05). EPA has entered into Superfund Cooperative Agreements with the State and the

CONSENT DECREE United Stases Department of Justice
Environmental & Natural Resources Division
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Puyallup Tribe of Indians for remedial activities at the Site. Under a Cooperative Agreement with
Ecology, effective May 1, 1989, and in the ROD, EPA is designated as the lead agency for remediation
of contaminated sediments in the waterways and Commencement Bay, and Ecology is the lead agency
for source control of hazardous substances from upland areas (down to the mean high tidal elevation of
the waterways). Source control is to be implemented in the upland areas that are contributing
contamination to the areas identified in the ROD as requiring sediment remediation (“Problem Areas™).
A support agency Cooperative Agreement was entered into with the Puyallup Tribe. EPA has determined
that adequate source controls are in place to proceed with the remedial action at the Site.

14, As described in the RIVFS for the CB/NT site, there are nine Problem Areas of
contaminated sediments. The ROD addressed eight of the nine Problem Areas, including the Mouth of
the Thea Foss and the Head of the Thea Foss Problem Areas, and the Wheeler Osgood Waterway
Problem Area. The ninth Problem Area, the Asarco Sediments, is now a separate operable unit of the
CB/NT Site and is the subject of a separate ROD. This Consent Decree addresses costs associated with
the remediation of both Thea Foss Waterway Problem Areas and the Wheeler Osgood Waterway
Problem Area.

15.  On August 3, 2000, EPA issued an Explanation of Significant Differences (ESD), in
compliance with Section 117(c) of CERCLA, that explains differences in the Remedial Action that
significantly change, but do not fundamentally alter, the remedy s¢lected in the ROD. The ESD was a
comprehensive document addressing cieanup plans for two waterways within the CB/NT Site, selecting
disposal sites for all contaminated sediment to be dredged and confined from the Site, as well as
providing performance standards and documenting other differences to the ROD. The ESD provides
details of® the areal extent of sediment contamination in the Thea Foss and Wheeler Osgood Waterways
and the volume of sediment that requires remediation; designation of areas that are proje_gted to naturally

recover within 10 years of remedial action; EPA’s decision to dispose of contaminated sediments in St.

CONSENT DECREE United States Department of Justice -

Environmental & Natural Resources Division
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Paul Waterway, Blair Slip 1 and an upland regional landfill; performance standards for mitigation for the
Remedial Action; and the cost of the Remedial Action at the Thea Foss and Wheeler Osgood
Waterways. Notice and public comment were taken on the ESD and notice of the final ESD was
published in accordance with Section 117(c) of CERCLA.

16. This Consent Decree is part of an integrated settlement that includes two other consent
decrees with (1) the City of Tacoma performing remedial actions in Remedial Action Areas | through 22
and the Funding Defendants funding, in part, the work described in the Consent Decree (the “City
Consent Decree™™); and (2) Puget Sound Energy, Advance Ross Sub Company, and PacifiCorp
(hereinafter collectively referred to as the “Utilities™) performing remedial actions in Remedial Action
Areas 23 and 24 (the “Utilities Consent Decree™). The City Consent Decree and the Ultilities Consent
Decree were lodged with the District Coust for the Western District of Washington on March 3, 2003.

In a separate agreement with the City and the Utilities, DNR will provide funds and in-kind services to
support the City and the Utilities” performance of the remedial actions.

17.  The United States maint:ains that all responsible parties’ liability for response costs
incurred at the Thea Foss and Wheeler Osgood Waterways is joint and several. The United States’
acceptance of the integrated settlement approach does not reflect the United States’ agreement or implied
acceptance that liability at this Site is divisible or apportionable. The obligations of DNR. in settlement
of its potential civi) liabilities to the United States under CERCLA are as set forth in this Decree.

18. Solely for the purposes of Section 113(j} of CERCLA, the Remedial Action selected by
the ROD and the Work to be performed by DNR shall constitute a response action taken or ordered by
the President.

19.  The Parties recognize, and the Court by entening this Consent Decree finds, that this
Consent Decree has been negotiated by the Parties in good faith and implementation of this Consent

Decree will expedite the cleanup of the Thea Foss and Wheeler Osgood Waterways and will avoid

CONSENT DECREE United States Department of Justice
Environmental & Natural Resources Division
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prolonged and complicated litigation between the Parties, and that this Consent Decree is fair,
reasonable, and in the public interest.
NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

1. JURISDICTION

20.  This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.
8§ 1331 and 1345, and 42 U.S.C. §§ 9606, 9607, and 9613(b). This Court also has personal jurisdiction
over DNR. Solely for the purposes of resolving claims brought by the United States against DNR in the
underlying complaint, DNR waives all objections and defenses that it may have to junisdiction of the
Court or to venue in this District. DNR consents to and shall not challenge the terms or entry of this
Consent Decree or this Court's jurisdiction to enter and enforce this Consent Decree. DNR consents to
and shall not challenge the terms or entry of the City Consent Decree and the Utilities Consent Decree.
DNR is not consenting to jurisdiction in any other action or for any other purpose.

1. PARTIES BOUND

21.  This Consent Decree applies to and is binding upon the United States and DNR. Any
change in the organization, management, government, or other legal status of DNR, including, but not
limited to, any transfer of assets or real or personal property, shall in no way alter the status or the
responsibilities of DNR under this Consent Decree. The obligations of DNR in this Consent Decree
shall apply to any successor agency, department, or state or quasi-state governmental organization.

V. DEFINITIONS

22. Unless otherwise expressly provided herein, terms used in this Consent Decree that are
defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to
them tn CERCLA or in such regulations. Whenever terms listed below are used in this Consent Decree

or in the appendices attached hereto and incorporated hereunder, the following definitions shall apply:

CONSENT DECREE United States Department of Justice
Environmental & Natural Resources Division
Page 8 Environmental Enforcement Secrion
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“CERCLA" shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601, et seq.

“City of Tacoma/Funding Defendants’ Consent Decree” or “City Consent Decree” shall mean the
Remedial Design/Remedial Action Consent Decree entered into by the City of Tacoma, the Funding
Defendants and the United States that addresses financing and performing work in Remedial Action
Aresas 1 through 22 within the Site. This Consent Decree was lodged with the District Court for the
Western District of Washington on March 3, 2003, Civil Action No. C03-5117 RJB.

"Consent Decree” shall mean this Decree and all appendices attached hereto. In the event of
conflict between this Consent Decree and any appendix, this Consent Decree shall control.

"Day" shall mean a calendar day unless expressly stated to be a working day. "Working day”
shall mean a day other than a Saturday, Sunday, or federal or state holiday. In computing any period of
time under this Consent Decree, where the last day would fall on a Saturday, Sunday, or federal or state
holiday, the period shall run until the close of business of the next working day.

“DNR™ shall mean the State of Washington as owner of state-owned aquatic lands as defined by
RCW 79.90.010, as well as the Commissioner of Public Lands, and the Washington Department of
Natural Resources (including its predecessor and any successor departments or agencies) as lessor,
manager and/or as otherwise exercising the State of Washington’s proprietary interest in such public
lands for the benefit of the public.

"EPA" shall mean the United States Environmental Protection Agency and any successor
departments or agencies of the United States.

"Ecology” shall mean the Washington State Department of Ecology and any successor
departments or agencies of the State.

“Effective Date™ shall be the effective date of this Consent Decree as provided in Paragraph 82.

“EPA Hazardous Substance Superfund” shall mean the Hazardous Substance Superfund

established by the Internal Revenue Calode, 26 U506, § 9507.

CONSENT DECREE United States Department of Justice
Environmental & Natural Resources Division
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“Explanation of Significant Differences” or “ESD” shall mean the Explanation of Significant
Differences for the Commencement Bay Nearshore/Tideflats Superfund Site, dated August 2000
(attached hereto as Appendix A).

"Interest” shall mean interest at the rate specified for interest on investments of the EPA
Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded annually on October 1 of
each year, in accordance with 42 U.S.C. § 9607(a). The applicable rate of interest shall be the rate in
effect at the time interest accrues. The rate of intercst is subject to change on October 1 of each year.

"National Contingency Plan” or "NCP" shall mean the National O1l and Hazardous Substances
Poliution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, and any amendments thereto.

"Paragraph" shall mean a portion of this Consent Decree identified by an Arabic numeral or an
upper case letter.

"Parties” shall mean the United States and DNR.

"Plaintiff" shall mean the United States.

“Potentially responsible parties” or “PRPs” shall mean parties that may be liable under CERCLA
§ 107, 42 U.S.C. § 9607, for response costs incurred and paid by the United States at or in connection
with the Thea Foss and Wheeler Osgood Waterways.

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 UJ.S.C. §§ 6901, et seq. (also
known as the Resource Conservation and Recovery Act).

"Record of Decision" or "ROD" shall mean the EPA Record of Decision relating to the CB/NT
Site signed on September 30, 1989, by the Regional Administrator, EPA Region 10, and all attachments
thereto the Explanation of Significant Differences dated July 28, 1997 (PCB cleanup level), and the
Explanation of Significant Differences for the CB/NT Site, dated August 2000 . -

“Response Costs” shall mean all costs, including but not limited to direct and indirect costs, that

the United States has incurred and paid at or in connection with the Thea Foss and Wheeler Osgood

CONSENT DECREE United States Department of Justice )
Environmental & Natural Resources Division
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Waterways through the lodging of this Consent Decree, plus Interest on all such costs which has accrued
pursuant to 42 U.S.C. § 9607(a) through such date.

"Section" shall mean a portion of this Consent Decree identified by a Roman numeral.

"Site" shall mean the Thea Foss Waterway Problem Areas and Wheeler Osgood Waterway
Problem Area, collectively, all of which were identified in the CB/NT Record of Decision, and which
encompass approximately 118 acres of contaminated intertidal and subtidal sediment and shoreline to
the top of the bank, in the two western-most Waterways in Commencement Bay. Site shall also include
any property within or adjacent to the Site necessary for the imptementation of the remedial action, the
Disposal Site within the CB/NT Site required for disposal of contaminated sediment, and habitat
mitigation areas necessary 1o implement the ROD. The Thea Foss Waterway is bordered by Dock Street
and Burlington Northern Railroad to the south and west and generally D Street to the east in Tacoma,
Pierce County, Washington. The Wheeler Osgood Waterway is bordered by 11th Street to the north, E.
I 5th Street to the south, and St. Paul Ayenue South to the east in Tacoma, Pierce County, Washington.
This term does not include property ad&ressed as part of Operable Unit 5 of the CB/NT Site, which
encompasses upland properties adjacent to the Thea Foss or Wheeler Osgood Waterways that are past,
present, or future sources of hazardous substances to the Site. The Site is depicted generally on the map
attached as Appendix B.

"State" shall mean the State of Washington.

“State-owned aquatic lands” or “SQAL” shall mean all state-owned tidelands, shorelands, harbor
areas, and the beds of navigable waters managed by DNR, pursuant to Chapter 79 RCW.

“Thea Foss Waterway Problem Area Special Account” shall mean the existing special account
established for Site 10R9 (Thea Foss Waterway) by EPA pursuant to Section 122(b)(3) of CERCLA, 42
U.S.C. § 9622(b)(3).

"United States” shall mean the United States of America, including its departments, agencies and

instrumentalities.

CONSENT DECREE United States Department of Justice
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“Utilities™ shall mean Puget Sound Energy, PacifiCorp, and Advance Ross Sub Company.

“Utilities” Consent Decree” shall mean the Remedial Design/Remedial Action Consent Decree
entered into by the Utilities and the United States that addresses financing and performing work in
Remedial Action Areas 23 and 24 within the Site. This Consent Decree was lodged with the District
Court for the Westemn District of Washington on March 3, 2003, Civil Action No. C03-5117 RJB.

"Work" shall mean all activities, including commitments and future services, DNR is required to
perform under this Consent Decree, except those required by Section XX (Retention of Records).

V. GENERAL PROVISIONS

23.  Obiectives of the Parties. The objectives of the Parties in entering into this Consent

Decree are to protect public health or welfare or the environment at the Site by the performance of
commitments and services made herein by DNR, to finance a portion of the Remedial Action at the Site,
and to resolve the claims of the United States against DNR as provided in this Consent Decree.

24.  The State of Washington owns tidal, shorelands and harbor areas as defined in RCW
Chapter 79 as well as the beds and shores of all navigable waters in the state, and holds them in trust for
the public. See Washington Constitution, Article XVII, Section 1; RCW 79.01.004. DNR is the agency
delegated the responsibility to manage state-owned aquatic fands and associated natural resources for the
benefit of the public. See RCW 79.90.450. As manager of state-owned aquatic {ands in Washington,
DNR has a unique interest in the long-term effectiveness of remedies implemented in Thea Foss
Waterway that have the potential to impact state-owned lands. Therefore, in addition to the dispute
resolution process set forth in Section XIV herein, the Commissioner of Lands (the Commissioner) may
request a meeting with the EPA Region 10 Regional Administrator (RA) with respect to EPA decisions
or approvals relating to implementation of the remedial action, operation and maintenance, long-term
monitoring, source control, or five-year review(s) in Thea Foss Waterway. Such a meeting shall be
scheduled as soon as practicable for both parties. Staff and/or managers for the Commissioner and the

RA shall consult prior to the meeting in order to either resolve the issue(s) or prepare the Commissioner

CONSENT DECREE Lnited States Department of lustice
Environmental & Natural Resources Division
Page |12 Enviroamental Enforcement Section
P.Q. Box 7611

Ben Frankhin Station
Washington, D.C. 20044



10

i |

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

and the RA for the meeting. Except as provided in Section XIV heretn, DNR shall not seek judicial

review of any decisions made or confirmed by the RA as a result of such a meeting.

25 Source Control. In accordance with the ROD, in particular Section 10.3, EPA intends to
implement remedial actions in Thea Foss Waterway after it has determined that source control is
complete. EPA has provided DNR copies of the Milestone Reports.

26.  Prior to issuing the Source Control Completion Report, EPA determined that Ecology
put in place source control measures to prevent or reduce potential for recontamination from ongoing
sources of probiem chemicals to the problem area. For Thea Foss Waterway, EPA's review of source
control included review of Ecology's Milestone 5 Report and Source Control Completion Report, i.e.,
Ecology's certification that essential work under enforceable consent decrees, orders or permits to
control sources of problem chemicals to the waterway has been completed.

27.  Compliance With Applicable Law. All Work undertaken by DNR pursuant to this

Consent Decree shall be performed in accordance with the requirements of all applicable federal and
state laws and regulations. DNR also must comply with all applicable or relevant and appropriate
requirements of all federal and state environmental laws as set forth in the ROD and ESDs. The Work
conducted pursuant to this Consent Decree, if approved by EPA, shall be considered to be consistent
with the NCP.
28.  Permits.

a. As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and Section
300.400(e) of the NCP, no permit shall be required for any portion of response activities conducted
entirely on-Site (i.e., within the areal extent of contamination or in very close proximity to the
contamination and necessary for implementation of the Work or response activities).

b. PRPs conducting remedial actions on state-owned aquatic lands in the Thea Foss
Waterway will be required to obtain use authorizations from DNR but at no charge. DNR will work

cooperatively with the PRPs and EPA and use its best efforts to process such use authorizations in a
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timely manner. Processing and issuance of use authorizations shall not affect DNR’s obligation to
provide access as provided in Section VIIL of this Consent Decree.

c. This Consent Decree is not, and shall not be consirued to be, a permit issued pursuant
to any federal, state, or local statute or regulation.

29. Notice of Obligations to Lessees.

a. Within fifteen (15} days after the Effective Date of this Consent Decree, DNR shall
record a certified copy of this Consent Decree and a notice of obligation to provide access under Section
VIO (Access and Future Services) with the Recorder's Office, Pierce County, State of Washington and
DNR’s Land Records Office.

b. The State represents that, pursuant to Article 15 of the Washington State Constitution,
(1) the State may lease, but not sell, aquatic {ands in harbor areas to private entities; and (2) the State is
prohibited from selling, leasing or developing aquatic lands waterward of harbor areas to private parties.
The obligations agreed to by DNR under this Consent Decree are consistent with all legal authorities
relating to DNR’s management of state-owned aquatic lands.

c. For each lease, easement, or other instrument authorizing the use of state-owned
aquatic lands within the Thea Foss Waterway that is negotiated or executed after the Effective Date of
this Consent Decree, DNR shall:

1. Include a notice stating that the property is subject to this Consent Decree and
shall reference the recorded location of the Consent Decree.

il. Include provisions that require lessees to provide access and provide
cooperation to EPA for the purposes stated in Paragraph 35 below and to comply with any institutional
controts that may be developed pursuant to this Consent Decree (see Paragraph 38 below).

d. DNR shall ensure that the obligations of DNR with respect to the provi’sion of access

and the implementation of institutional controls under Section VIII (Access and Future Services) shall be
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binding upon any and all persons who are authorized by DNR 1o use aquatic lands within Thea Foss
Waterway.

e. At least thirty (30) days prior to the conveyance of a lease, easement or other
instrument authorizing the use of aquatic lands within Thea Foss Waterway, DNR shall give written
notice to EPA of the proposed conveyance, inciuding the name and address of the lessee. In the event of
any such conveyance, DNR’s obligations under this Consent Decree, including its obligation to provide
or secure access pursuant to Section VI, shall continue to be met by DNR. In no event shall DNR’s
conveyance of a lease, easement or other instrument in Thea Foss Waterway, release, limit, or otherwise
affect the liability of DNR to comply with this Consent Decree.

VI COMMITMENTS BY DNR

30. In addition to payments required under Section XII (DNR’s Liability and Payment of
Response Costs), DNR shall undertake the following commitments :

a. As of the Effective Date of this Consent Decree, and in the event a confined aquatic
disposal facility in the St. Paul Waterwéy ts used as the sediment disposal option for the Site, DNR shall
authorize and ensure that the approximately 2.9 acres of state-owned aquatic lands located adjacent to
the St. Paul Waterway (and described in Appendix C) shall be used as part of the compensatory
mitigation project that is required in order to comply with applicable and relevant and appropriate
requirements, including Section 404 of the Clean Water Act, to provide habitat for that which will be
lost due to the filling of St. Paul Waterway inn accordance with the Explanation of Significant
Differences, issued by EPA in August 2000. In the event the compensatory mitigation project associated
with the filling of the St. Paul Waterway changes, and the 2.9 acres of state-owned aquatic lands at the
mouth of the St. Paul Waterway are no longer needed for compensatory mitigation, DNR shall provide
state-owned aquatic lands within Commencement Bay for alternative mitigation that are identified by

EPA and determined by EPA to be necessary to comply with ARARs.
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1. DNR shall implement any institutional controls it has the legal authority to
implement that EPA determines are necessary to ensure that the 2.9 acres of mitigation land or the
alternative mitigation lands can remain in use as part of a mitigation project.

il. DNR shall not charge or otherwise request payment for the use of the 2.9
acres mitigation lands or alternative mitigation lands.

iii. DNR’s contribution of the 2.9 acres of mitigation lands is also part of DNR’s
Commencement Bay-wide salmon habitat restoration effort, which includes acquisition and restoration
of lands in order to provide suitable habitat for the growth and propagation of salmonids.

b. DNR will not contest EPA’s selection of the final remedy for Thea Foss Waterway
described in the Explanation of Significant Differences dated August 2000, including the capping of
aquatic lands at the head of the waterway and in other areas of the waterway (aquatic lands to be capped
are generally depicted on Appendix D).

c. DNR shaii provide necessary assistance and cooperation to deauthorize the current
federal navigable channel at the head of Thea Foss Waterway in order to aliow implementation of the
remedy, including the construction and maintenance of a cap over contaminated sediments and the
installation of a sheet pile wall.

d. DNR shall allow a cap to be constructed and maintained, without charge, in those
areas designated for capping, as generally depicted on Appendix D and which will be more specifically
depicted in the final remedial design, unless such cap is removed at the direction of EPA. DNR shall
provide access without charge to all state-owned aquatic lands at and around the Thea Foss Waterway
(as depicted in Appendix B) to EPA, its contractors, and agents; persons performing response actions
under a ¢onsent decree or order, their contractors, and agents; Ecology, its contractors, and agents.

e. DNR’s commitment regarding the use of state-owned aquatic lands for capping is

exclusive to the remediation of Thea Foss Waterway.
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f. If requested by EPA or persons performing response actions under a consent decree or
order with EPA, DNR will provide State-owned aquatic lands for stockpiling clean sediments that will
be used in the response actions, and for any mitigation associated with such stockpiling. DNR will
authorize the use of State-owned aquatic lands for these purposes without charging a use fee or rent.

g. If requested by EPA, DNR shall provide the City of Tacoma and the Utilities with
access to clean sediments from state-owned aquatic lands from an approved location by EPA only for
use as capping materials or for other remedy construction needs as part of the remedial actions for the
Site and for related habitat mitigation needs, as follows: DNR will provide an unlimited amount of clean
sediments from the Mouth of Thea Foss Waterway, generally depicted on the map attached as Appendix
B to this Consent Decree, and from the excavation for the Tacoma Narows Bridge without charge for
tmplementing the remedy at the Site. DNR’s commitment to provide clean sediment means that it will
allow EPA or persons performing response actions under a consent decree or order with EPA to take and
use such sediments, but does not mean DNR will dredge or transport or pay for the dredging or
transportation of the clean sediments to the capping location.

h. If sediments from the Mouth of Thea Foss Waterway and the Narrows Bridge
excavation are not approved and do not meet the EPA’s standards for capping and construction needs,
EPA may provide notice to DNR of its desire to obtain sediments for remedy implementation or
associated habitat mitigation from other state-owned aquatic lands in Commencement Bay. In this
event, DNR agrees to provide EPA or persons performing response actions under a consent decree or
order with EPA up to 155,000 tons of clean sediment from state-owned aquatic lands in Commencement
Bay at a price of $3.50 per ton. DNR’s commitment to provide clean sediments means that it will allow
EPA or persons performing response actions under a consent decree or order with EPA to take and use
such sediments, but does not mean DNR wiil dredge or transport or pay for the dredging or

transportation of the clean sediments to the capping location.
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1. DNR shall perform future services with respect to the Site as set forth in Paragraph 38
of this Consent Decree.

j. DNR shall make payments to fund a portion of the remedial actions as set forth in
Section XTI of this Consent Decree.

k. DNR shall execute a separate agreement with the performing parties to pay an
additional $1.835 million to fund the work activities of the performing parties and to perform in-kind
services in support of those work activities.

VII. REMEDY REVIEW

31.  Periodic Review. DNR shall provide EPA such assistance or cooperation as 1s necessary,

to permit EPA to conduct reviews to determine whether the remediation of the Site is protective of
human health and the environment at least every five (5) years as required by Section 121(c) of
CERCLA, 42 U.S.C. § 9621(c), and any applicable regulations.

32.  During each periodic review, EPA shall determine whether the remedy is adequately
protecting human health and the environment, e.g., there have not been significant releases of hazardous
substances that are intended to be confined by the cap or disposal facility, source control activities
remain effective at minimizing recontamination of the Site, and the remedy is in compliance with
requirements under the ROD and ESD.

33.  EPA shall include DNR in the periodic review process for the Site by providing to DNR
for its review a draft version of the penodic review document. EPA shall also provide DNR an
opportunity to participate in meetings (other than internal EPA meetings) at which periodic review is
discussed. In addition, EPA shall consider information provided by DNR with respect to the following:

a. the effectiveness of source control measures;

b. new, scientific information relevant to cleanup standards or technologies for marine

sediments. :
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34,  If EPA determines that the remediation of the Site is not protective of human health and
the environment EPA may select further response actions for the Site in accordance with the
requirements of CERCLA and the NCP. EPA shall inform DNR when considering whether further
response actions, including more effective requirements for source control or additional work to attain

revised cleanup standards, are necessary.

VII. ACCESS AND FUTURE SERVICES

25. Access. Commencing upon the lodging of this Consent Decree, and continuing thereafter
until EPA specifies otherwise, DNR, subject to existing use authorizations, agrees to provide the United
States and its representatives, including EPA and its contractors, and PRPs and their representatives
performing investigation or response activities pursuant to EPA’s direction, access at all reasonable
times to state-owned aquatic lands at and around the Site. With respect to leases of state-owned aquatic
lands in effect as of the Effective Date of this Consent Decree, DNR shall use its best efforts to assist in
securing access consistent with the authorities retained by DNR under such leases. For purposes of this
Paragraph, “best efforts” includes, but is not limited to, seeking judicial assistance. Such access is for
the purposes of:

a. Monitoring or performing investigations or removal, remedial, or other response
actions, including dredging, at the Site; provided, however, that additional authorization of access from
DNR is required for placement of any significant obstruction to navigation and commerce on state-
owned aquatic lands that is not described in the Explanation of Significant Differences dated August
2000 or the final remedial design.

b. Verifying any data or information submitted to the United States,

c. Conducting investigations relating to contamination at or near the Site.

d. Obtaining samples.

e. Assessing the need for, planning, or implementing additional response actions at or

near the Site. EPA shall consult with DNR prior to implementing any additional response action that
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may resuit in substantial physical alteration of state-owned aquatic lands or resources managed by DNR,
e.g., capping or dredging of sediments.
f. Inspecting and copying records, operating logs, contracts, or other documents
maintained or generated by DNR or its agents, consistent with Section XIX.
g. Assessing DNR’s compliance with this Consent Decree.
36. DNR shall not charge or require compeuasation for providing access as set forth in
Paragraphs 30(d) and 35 above.
37. Notwithstanding any provision of this Consent Decree, the United States retains alt of its
access authorities and rights, including enforcement authonties related thereto, under CERCLA, RCRA,
and any other applicable statute or regulations.

38. Future Services. DNR, as manager of state-owned aquatic lands shall perform the

following future services for the Site:

a. In accordance with the statutory authority delegated to the DNR by the State with
regard to state-owned aquatic lands, DNR will assist EPA in developing any long-term institutional
controls that are determined to be necessary on state-owned aquatic lands, e.g., access easements, use
restrictions, ordinances, regulations, or other governmentai controis.

b. DNR will implement institutional controls selected by EPA that DNR has the legal
authority to impiement on state-owned aquatic lands.

c. DNR will allow the performance of operation, maintenance, and monitoring activities
on state-owned aquatic lands, and will work in partnership with EPA in its review and oversight of such
operation, maintenance, and monitoring activities.

d. DNR will use its best efforts o assist in preventing recontamination of the Thea Foss
and Wheeler-Osgood Waterways by:

1. Implementing and enforcing lease provisions that require lessees to comply

with best management practices to prevent or control releases of contaminants.
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ii. Participating in efforts to develop nearshore inventories that track and assess
the extent to which natural resources in the waterway are providing expected functions.

ii1. Providing data, monitoring results, analyses or any other information collected
or acquired by DNR that is relevant to assessing the potential for, or extent of, recontamination.

iv. Conducting additional monitoning of releases of hazardous substances from
the marinas located on state-owned aquatic lands, if requested by EPA.

IX. REPORTING REQUIREMENTS

39. a. DNR shall submit written notices or reports to EPA when: (i) changes in DNR
policy or programs, including the issuance of new policies or programs, may impact DNR’s management
of state-owned aquatic lands in Thea Foss Waterway or DNR s responsibilities under this Consent
Decree; (it} DNR becomes aware that the effectiveness of the remedial action in Thea Foss Waterway is
compromised, e.g., should there be releases of hazardous substances that are intended to be confined by
the cap or disposal facility; or (iii) DNR becomes aware that activities or operations that are authorized
or reasonably foreseeable under DNR leases may impact the effectiveness of the remedial action,
including habitat mitigation areas, in the Site. Such written notice or report shall be submitted by DNR
to EPA within sixty (60) days of the original announcement or publication of a change in DNR policy or
program, as described in subsection a)(i} of this paragraph, as well as within thirty (30) days of the
initial date of DNR’s discovery of conditions set forth in subsections (a)(ii) and (iii) of this paragraph.

b. DNR is not required to develop a new monitoring program in order to fulfiil the
requirements set forth in subparagraph (a) above.

c. After the Effective Date of this Decree, EPA shall provide DNR with copies of reports
received from Ecology, the City of Tacoma, and other parties performing response actions under a
consent decree or order with EPA regarding the potential for recontamination of Thea Foss Waterway,
including reports with respect to: (1) discharges from outfalls on the Thea Foss Waterway; (ii) the

effectiveness of stormwater controls; (111} control of intertidal seeps in Thea Foss Waterway; (iv)
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sediment monitoring; (v) cap monitoring data; and (vi) any other reports relating to the effectiveness or
status of source contro! actions.

X. PROJECT COORDINATORS

40.  Within twenty (20) days of lodging this Consent Decree, DNR and EPA. will notify each
other, in writing, of the name, address, and telephone number of their respective designated Project
Coordinators and Alternate Project Coordinators. If a Project Coordinator or Alternate Project
Coordinator initially designated is changed, the identity of the successor will be given to the other
Parties at least five (5) dgys before the changes occur, unless impracticable, but in no event later than the
actual day the change is made.

41. The United States may destgnate other representatives, including, but not limited to, EPA
employees, contractors and consultants, to observe and monitor the progress of any activity undertaken
pursuant to this Consent Decree. EPA's Project Coordinator and Alternate Project Coordinator shall
have the authority lawfully vested in a Remedial Project Manager (RPM) and an On-Scene Coordinator
(OSC) by the NCP, 40 C.F.R. Part 300. In addition, EPA's Project Coordinator or Altemate Project
Coordinator shall have authority, consistent with the NCP, to halt any Work required by this Consent
Decree and to take any necessary response action when s/he determines that conditions at the Thea Foss
Waterway constitute an emergency situation or may present an immediate threat to public health or
welfare or the environment due to release or threatened release of hazardous substances.

XI. EMERGENCY RESPONSE

42. in the event that DNR becomes aware of a release or threatened release of hazardous
substances into or from the Thea Foss Waterway that may constitute an emergency situation or present
an immediate threat to public health or welfare or the environment, DNR shall immediately notify the
EPA Project Coordinator, or, if the Project Coordinator is unavailable, the EPA Emergen—i‘,y Response
Unit, Region 10. Thereafter, DNR, within its budget and authorities, shall cooperate with EPA in

responding to any such emergency or threat. Nothing in this Consent Decree shall be deemed to limit
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any authority of the United States or the State to take all appropriate action or to direct or order such
action, or seek an order from the Court, to protect human health and the environment or to prevent,
abate, respond to, or minimize an actual or threatened release of hazardous substances on, at, or. from the
Thea Foss Waterway, subject to Section XVI (Covenants Not to Sue by the United States).

XI. DNR’S PAYMENT QF RESPONSE COSTS

43. a. No later than 30 days after DNR signs this Consent Decree, it shall place $1,865,000
into a dedicated, interest bearing escrow account, in a federally insured bank, fully chartered in the State
of Washington.

b. Within thirty (30) days of the Effective Date, DNR shall transfer $1,865,000 into the
City of Tacoma Trust Account established specifically to hold funds for financing remedial actions at the
Site, provided that the City of Tacoma/Funding Defendant Consent Decree and the Utilities” Consent
Decree are approved and entered as final judgments by the United States District Court of the Western
District of Washington. If, for any reas@n, those Consent Decrees are not entered by the District Court
by the time this obligation is due, DNR'-_shall transfer the money into the Thea Foss Waterway Special
Account. If any money is transferred into the Thea Foss Waterway Special Account, it shall be retained
and used to conduct or finance response actions at or in connection with the Site. After certification of
completion of the remedial action at the Site, any balance remaining in the Thea Foss Waterway Problem
Area Special Account shall be transferred by EPA to the EPA Hazardous Substance Superfund. Money
required to be paid to the Thea Foss Waterway Special Account under this subparagraph, shall be made
by certified or cashier’s check made payable to “EPA Hazardous Substance Superfund”. The check, or
the letter accompanying the check, shall reference the name and address of the party making the
payment, the Site name, the site/spill identification number #10R9, and DOJ Case Number 90-11-2-
1049/1 and shall be sent to:

Mellon Client Services Center

EPA Region 10
500 Ross Street
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P.O. Box 360903M
Pittsburgh, Pennsylvania 15251-6903

XII. FAILURE TO COMPLY WITH PAYMENT REQUIREMENTS

4.  a. If DNR fails to make full payment within the time required by Paragraph 43,
Interest shall begin to accrue on the effective date of this Consent Decree on the unpaid balance through
the date of payment, and DNR shall pay stipulated penalties of $1,000 per day for each day such
payment is late.

b. Stipulated penalties are due and payable within 30 days of the date of the demand for payment
of the penalties by EPA. All payments of stipulated penalties made under this paragraph shali be
identified as “‘stipulated penalties” and shall be made by certified or cashier’s check made payable to
“EPA Hazardous Substance Superfund”. The check, or the letter accompanying the check, shall
reference the name and address of the party making the payment, the Site name, the site/spill
identification number #10R9, and DOJ Case Number 90-11-2-1049/1 and shall be sent to:

Mellon Client Services Center
EPA Region 10
500 Ross Street
P.O. Box 360903M
Pittsburgh, Pennsylvania 15251-6903
45. In addition to the payment of Interest and stipulated penalties, the United States reserves

the right to impose any other remedies or sanctions available to the United States under law by virtue of

DNR’s failure to make timely and full payment under subparagraph 43(a) above.
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XIV. DISPUTE RESOLUTION

46. Unless otherwise expressly provided for in this Consent Decree, the dispute resolution
procedures of this section shall be the exclustve mechanism to resolve disputes arising under or with
respect to this Consent Decree, However, the procedures set forth in this section shall not apply to
actions by the United States to enforce obligations of DNR that have not been disputed in accordance
with this section.

47.  a. Any dispute that arises under or with respect to this Consent Decree shall in the first
instance be the subject of informal negotiations between the parties to the dispute. The period for
informal negotiations shall not exceed thirty (30) days from the time the dispute arises, unless it is
modified by wrtten agreement of the parties to the dispute. The dispute shall be considered to have
arisen when one party sends the other parties a written Notice of Dispute.

b. Paragraph 24 of this Consent Decree provides an opportunity for the Lands
Commissioner to request a meeting with EPA’s Regional Administrator regarding EPA decisions on the
remediation of Thea Foss Waterway that are not disputes under or with respect to this Consent Decree.
The dispute resolution procedures of this Section XIV do not apply to issues or disagreements that may
arise pursuant to Paragraph 24.

48.  Inthe event that the parties cannot resolve a dispute by informal negotiations under the
preceding paragraph, then the position advanced by EPA shall be considered binding unless, within
twenty (20) days after the conclusion of the informal negotiation period, DNR invokes the formal
dispute resolution procedures of this section by serving on the United States a written Statement of
Position on the matter in dispute, including, but not limited to, any factual data, analysis, or opinion
supporting that position and any supporting documentation relied upon by DNR.

a. The Statement of Position shall specify DNR’s position as to whether formal dispute

resolution should proceed under Paragraph 49 or Paragraph 50.
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b. Within thirty (30) days after receipt of DNR’s Statement of Position, EPA will serve
on DNR its Statement of Position, including, but not limited to, any factual data, analysis, or opinion
supporting that position and all supporting documentation relied upon by EPA. EPA's Statement of
Position shall include a statement as to whether formal dispute resolution should proceed under
Paragraph 49 or 50. Within ten (10) days after receipt of EPA's Statement of Position, DNR may
submit a Reply.

c. Ifthere is disagreement between EPA and DNR as to whether dispute resolution
should proceed under Paragraph 49 or 50, the parties to the dispute shall follow the procedures set forth
in the paragraph determined by EPA to be applicable. However, if DNR ultimately appeals to the Court
to resolve the dispute, the Court shall determine which paragraph is applicable in accordance with the
standards of applicability set forth in Paragraphs 49 and 50.

49.  Formal dispute resolution for disputes pertaining to the selection or adequacy of any
response action and all other disputes that are accorded review on the administrative record under
applicable principles of administrative law shall be conducted pursnant to the procedures set forth in this
paragraph. For purposes of this paragraph, the adequacy of any response action includes, without
limitation: (1) the adequacy or appropniateness of plans, procedures to implement plans, or any other
items requiring approval by EPA under this Consent Decree; and {2) the adequacy of the performance of
response actions taken pursuant to this Consent Decree. Nothing in this Consent Decree shall be
construed to allow any dispute by DNR regarding the validity of provisions in the ROD, any Explanation
of Significant Differences (ESD), or any other EPA decision document affecting the Site.

a. An administrative record of the dispute shall be maintained by EPA and shall contain
all statements of position, including supporting documentation, submitted pursuant to this section.

Where appropriate, EPA may allow submission of supplemental statements of position by the parties to

the dispute. :
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b. The Director of Office of Environmental Cleanup, EPA Region 10, will issue a final
administrative decision resolving the dispute based on the administrative record described in Paragraph
48. This decision shall be binding upon DNR subject only to the right to seek judicial review pursuant
to Paragraph 49(c) and (d).

c. Any administrative decision made by EPA pursuant to Paragraph 49(b) shall be
reviewable by this Court, provided that a motion for judicial review of the decision is filed by DNR with
the Court and served on all Parties within ten (10) days of receipt of EPA's decision. The motion shall
include a description of the matter in dispute, the efforts made by the parties to resolve 1t, the relief
requested, and the schedule, if any, within which the dispute must be resolved to ensure orderly
implementation of this Consent Decree. The United States may file a response to DNR’s motion.

d. In proceedings on any dispute governed by this paragraph, DNR shall have the burden
of demonstrating that the decision of the Office of Environmental Cleanup Director is arbitrary and
capricious or otherwise not in accordance with law. Judicial review of EPA’s decision shall be on the
administrative record compiled pursuaﬁ; to Paragraph 49(a).

50.  Fommal dispute resolution for disputes that neither pertain to the selection or adequacy of
any response action nor are otherwise accorded review on the administrative record under applicable
principles of administrative law, shall be governed by this paragraph.

a. Following receipt of DNR’s Statement of Position submitted pursuant to Paragraph 48,
the Director of the Office of Environmental Cleanup, EPA Region 10, will issue a final decision
resolving the dispute. The Office of Environmental Cleanup Director’s decision shall be binding on
DNR unless, within ten {10) days of receipt of the decision, DNR files with the Coust and serves on the
parties a motion for judicial review of the decision setting forth the matter in dispute, the efforts made by
the parties to resolve it, the relief requested, and the schedule, if any, within which the dispute must be
resolved to ensure orderly implementation of the Consent Decree. The United States may file a response

to DNR's motion.

CONSENT DECREE ' United States Department of Justice
Envirenmental & Natural Resources Division
Page 27 Environmental Enforcement Section
P.O. Box 7611

Ben Franklin Station
Washington, D.C. 20044



10

11

i2

13

14

15

16

17

18

20

21

22

23

24

25

26

27

28

b. Judicial review of any dispute governed by this paragraph shall be governed by
applicable pninciples of law.

51.  The invocation of formal dispute resolution procedures under this section shall not
extend, postpone, or affect in any way any obligation of DNR under this Consent Decree not directly in
dispute, uniess EPA or the Court agrees otherwise. Stipulated penalties prescribed in this Consent
Decree with respect to the disputed matter shall continue to accrue but payment shall be stayed pending
resolution of the dispute. Notwithstanding the stay of payment, stipulated penalties shall accrue from the
first day of noncompliance with any applicable provision of this Consent Decree. In the event that DNR
does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in
Section XV (Stipulated Penalties).

XV. STIPULATED PENALTIES

52. DNR shall be liable to the United States for stipulated penalties in the amounts set forth
below for failure to provide access without charge, as required under Paragraphs 30 (d), 35, and 36 ;
failure to make timely or full payment, as required under Paragraph 43; failure to provide certain public
lands located adjacent to St. Paul Waterway without any charge for such use, as required under
Paragraph 30(a); failure to provide access to clean sediment at no charge for the value thereof as required
by Paragraph 30(g); failure to implement institutional controls as required by Paragraph 38(b); and
failure to allow performance of operation, maintenance, and monitoring activities on state-owned aquatic

lands, as required by Paragraph 38(c):

Penalty per Violation Per Day Period of Noncompliance
3100 Ist through 10th day
$500 11™ through 30® day
$1,000 31st day and beyond
53. All penalties shall begin to accrue on the day after the performance is due or the day a

violation occurs, and shall continue to accrue through the final day of the correction of the
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noncompliance or completion of the activity. Nothing herein shall prevent the simultaneous accrual of
separate penalties for separate violations of this Consent Decree.

54, Stipulated penalties shall not accrue: (a) with respect to a disputed requirement submitted
for decision by the Director of the Office of Environmental Cleanup, EPA Region 10, under
Paragraph 49 or 50 of Section XIV (Dispute Resolution), during the peniod, if any, beginning on the
twenty-first (21st) day after the date that DNR's reply to EPA's Statement of Position is received until the
date that the Director issues a final decision regarding such dispute; or (b) with respect to a disputed
requirement submitted for judicial review by this Court under Section XIV (Dispute Resolution), during
the period, if any, beginning on the 31st day after the Court's receipt of the final submission regarding
the dispute until the date that the Court issues a final decision regarding such dispute.

55.  Following EPA's determination that DNR has failed to comply with a requirement of this
Consent Decree, EPA may give DNR written notification of the same and describe the noncompliance.
EPA may also send DNR a written demand for the payment of the penalties. However, penalties shall
accrue as provided in paragraphs 353 and 54, regardless of whether EPA has notified DNR of a
violation.

56. Within thirty (30) days of DNR’s receipt from EPA of a demand for payment of the
penalties, DNR shall pay the penalty amount as soon as possible, unless DNR invokes the Dispute
Resolution procedures under Section XIV (Dispute Resolution). All payments to the United States under
this Section shall be paid by certified or cashier's checks made payable to “EPA Hazardous Substances
Superfund,” and shall be mailed to Mellon Client Services Center, EPA Region 10, 500 Ross Street,
P.O. Box 360903M, Pittsburgh, Pennsylvama 15251-6903. All payments shall indicate that the
payment is for stipulated penalties, and shall reference the EPA Region and Stte/Spill ID #10R9, the
DOJ Case Number 90~11-2-1049/1, and the name and address of the party making payment. Copies of

check(s) paid pursuant to this Section, and any accompanying transmittal letter(s), shall be sent to the
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United States and to the EPA Regional Financial Management Officer, as provided in Section XXI
(Notices and Submissions).

57.  The payment of penalties shall not alter in any way DNR’s obligation to complete the
performance of the Work required under this Consent Decree.

58.  Penalties shall continue to accrue as provided in Paragraph 53 during any dispute
resolution period, but need not be paid until the following:

a. [f the dispute is resolved by agreement or by a decision of EPA that is not appealed to
this Court, within thirty (30) days of the agreement or the receipt of EPA's decision or order, DNR will
pay accrued penalties determined to be owing EPA.

b. If the dispute is appealed to this Court and the United States prevails in whole or in
part, within thirty (30) days of receipt of the Court's decision or order, except as provided in
subparagraph ¢ below, DNR shall pay accrued penalties determined to be owing EPA.

c. If the District Court's decision is appealed by any Party, within thirty (30) days of
receipt of the Court’s decision or order, DNR shall pay accrued penalties determined by the District
Court to be owing to the United States into an interest-bearing escrow account. Penalties shall be paid
into this account as they continue to accrue. Within fifteen (15) days of receipt of the final appellate
court decision, the escrow agent shall pay the balance of the account to EPA or to DNR to the extent that
it prevails.

59. If DNR fails to pay stipulated penalties when due, the United States may institute
proceedings to collect the penalties, as well as interest.

a. DNR shalil pay Interest on the unpaid balance, which shall begin to accrue on the date
of demand made pursuant to Paragraph 56.

b. Nothing in this Consent Decree shall be construed as prohibiting, alteri_hg, or in any
way limiting the ability of the United States to seek any other remedies or sanctions available by virtue

of DNR's violation of this Decree or of the statutes and regulations upon which it is based, including,
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but not limited to, penalties pursuant to Section 122(1) of CERCLA, 42 U.S.C. § 9622(1). Provided,
however, that the United States shall not seek civil penalties pursuant to Section 122(1) of CERCLA, 42
U.S.C. § 9622(1), for any violation for which a stiputated penalty is provided herein, except in the case of
a willful violation of the Consent Decree.

60.  Notwithstanding any other provision of this section, the United States may, in its
unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to this
Consent Decree.

XVL COVENANTS NOT TO SUE BY THE UNITED STATES

61.  In consideration of the commitments and services that will be performed and the payment
that will be made by DNR under the terms of the Consent Decree, and except as otherwise specifically
provided in Paragraphs 62, 64, and 65 of this Decree, the United States covenants not o sue or to take
administrative action against DNR pursuant to Sections 106 and 107(a) of CERCLA, 42 U.S.C. §8§ 9606
and 9607, relating to the Site. These covenants not to sue shall take effect upon DNR’s payment of all
amounts required by Paragraph 43 of Section X1I (DNR’s Payment of Response Costs) and Paragraphs
44 and 45 (Stipulated Penalty for Late Payment) of Section XIII. These covenants not 1o sue extend only
to DNR and do not extend to any other person or state agency. These covenants not to sue are
conditioned upon:

a. The satisfactory performance by DNR of all of its obligations under this Consent
Decree.

b. The accuracy and completeness of the information provided to EPA by DNR relating
to DNR'’s involvement with the the Site.

62.  Notwithstanding any other provision of this Consent Decree, the United States reserves,
and this Consent Decree is without prejudice to, the right to institute new proceedings or issue an

administrative order seeking to compel the DNR to(i) perform response actions relating to the the Site,
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or (i1) reimburse the United States for additional costs of response related to such further response
actions if:

a. conditions at the Site, previousty unknown to EPA, are discovered, or

b. information, including scientific or technical information, data, facts, or documents is
received, in whole or in part, and these previously unknown conditit_:)ns or infonmation together with
other relevant information indicate that the remedial action is not protective of human health or the
environment.

63.  For purposes of Paragraph 62, the information and the conditions known to EPA shall

include any information and those conditions known io EPA as of the date the Explanation of Significant
Differences was signed in August 2000.

64, General Reservations of Rights. The covenants not to sue set forth above do not pertain

to any matters other than those expressly specified therein. The United States reserves, and this Consent
Decree is without prejudice 1o, all rights against DNR with respect to all other matters, including, but not
limited to, the following:

a. Liability for failure of DNR to meet a requirement of this consent decree.

b. Liability arising from the past, present or future disposal, release or threat of release of
hazardous substances outside of the Site.

¢. Criminal tiability.

d. Liability for future disposal by DNR of hazardous substances in the Site.

e. Liability for violations of federal or state law.

f. Liability of the State’s departments, agencies, agents, assigns or instrumentalities other
than DNR.

g. Liability for future releases of hazardous substances on or from state-owned aquatic
lands subject to leases with DNR occurring after completion of construction of the remedial action,

including but not limited to, completion of all dredging and construction of all caps. Subject to the
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rights reserved in Paragraph 62 above, claims are not reserved for liability for future releases of
hazardous substances existing at the Site as of the Effective Date of this Consent Decree on or from
state-owned aquatic lands leased by DNR when the releases resuit from a failure of the remedial action
to effectively contain existing hazardous substances capped in place or disposed of in an aquatic disposal
sife in accordance with the ROD, unless the fatlure of the remedy is caused by activities authorized by
any DNR lease or other use authorization.

65.  The United States also reserves, and this Consent Decree is without prejudice to, all rights
against DNR with respect to certain claims regarding natural resource damages as expressly reserved in
Paragraphs 11(c), (d), and (f) of the federal consent decree entered in the U.S. District Court for the

Western District of Washington on December 30, 1997 in United States, et al. v. Washington State

Through the Washington Department of Natural Resources, Civil Action No. C97-5337 RIB.

66.  Notwithstanding any other provision of this Consent Decree, the United States retains all

authority and reserves all rights to take any and all response actions authorized by law.

XVI. COVENANTS BY DNR

67. Covenant Not to Sue. Subject to the reservations in Paragraph 68, DNR hereby

covenants not to sue and agrees not to assert any claumns or causes of action against the United States, its
contractors, or employees with respect to the Site or this Consent Decree, including, but not limited to:

a. Any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through Sections
106(b)(2), 107, 111, 112, 113 of CERCLA, 42 U.S.C. §§ 9606(b)}(2), 9607, 9611, 9612, 9613, or any
other provision of law.

b. Any claims against the United States, including any department, agency, ot
instrumnentality of the United States under Sections 107 or 113 of CERCLA, 42 U.S.C. §§ 9607 or 9613,

refated to the Site.
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c. Any claims ansing out of response actions at the Site, including claims based on EPA's
selectton of response actions, determinations regarding source control, oversight of response actions,
EPA periodic reviews, or approval of plans for such actions.

68. DNR reserves, and this Consent Decree 1s without prejudice to, claims against the United
States, subject to the provisions of Chapter 171 of Title 28 of the United States Code, for money
damages for injury or loss of property or personal injury or death caused by the negligent or wrongful act
or omission of any employee of the United States while acting within the scope of his office or
employment under circumstances where the United States, if a private person, would be liable to the
claimant in accordance with the faw of the place where the act or omission occurred. However, any such
claim shall not include a claim for any damages caused, in whole or in part, by the act or omission of any
person, including any contractor, who is not a federal employee as that term is defined in 28 U.S.C. §
2671, nor shall any such c¢laim inciude a claim based on EPA’s selection of response actions, or the
oversight or approval of DNR's plans or activities. The foregoing applies only to claims that are brought
pursuant to any statute other than CERCLA and for which the waiver of sovereign immunity is found in
a statute other than CERCLA.

69.  Nothing in this Consent Decree shall be deemed to constitute preauthorization of a claim
within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d}.

XVII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

70. Nothing in this Consent Decree shall be construed to create any rights in, or grant any
cause of action to, any person not a Party to this Consent Decree. The preceding sentence shall not be
construed to waive or nullify any rights that any person not a signatory to this decree may have under
applicable law. Each of the Parties expressly reserves any and all rights (including, but not limited to,
any right to contribution), defenses, claims, demands, and causes of action which each P;'arty may have
with respect to any matter, transaction, or occurrence relating in any way to the Site against any person

not a Party to this Consent Decree.
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71. The Parties agree, and by entering this Consent Decree this Court finds, that DNR is first
entitled, as of the date upon which DNR meets its payment obligations under paragraphs 43 and 30(k) of
this Consent Decree, to protection from contribution actions or claims as provided by Section 113(f)(2)
of CERCLA, 42 U.S.C. § 9613(f)(2), for matters addressed in this Consent Decree. The “matters
addressed” in this settlement are all response actions taken or to be taken and all Response Costs
incurred or to be incurred by the United States or any other person with respect to the Thea Foss
Waterway, except for those claims specifically reserved under Paragraphs 62, 64, and 65. This
paragraph will be subject to DNR’s compliance with all other provisions of this decree.

72. DNR agrees that with respect to any suit or claim for contribution brought by DNR for
matters related to this Consent Decree, DNR will notify the United States, in writing, no later than sixty
{60) days prior to the initiation of such suit or claim.

73.  DNR aiso agrees that with respect to any suit or claim for contribution brought against
DNR for matters related to this Consen':t Decree they will notify, in writing, the United States within ten
(10) days of service of the complaint on them. In addition, DNR shall notify the United States within ten
(10) days of service or receipt of any Motion for Summary Judgment and within ten (10) days of receipt
of any order from a court setting a case for trial.

74,  In any subsequent administrative or judicial proceeding initiated by the United States for
injunctive relief, recovery of Response Costs, or other appropriate relief relating to the Site, DNR shali
not assert, and may pot maintain, any defense or claim based upon the principles of waiver, res judicata,
collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any contention that the
claims raised by the United States in the subsequent proceeding were or should have been brought in the
instant case; provided, however, that nothing in this paragraph affects the enforceability of the covenants

not to sue set forth in Section XVI (Covenants Not to Sue by the United States).
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XIX. ACCESS TO INFORMATION

75. DNR shall provide to EPA, upon request, copies of all documents and information within
its possession or control or that of its contractors or agents relating to activities at the Site or to the
implementation of this Consent Decree, including, but not limited to, leases, sampiling data and/or
analysis, reports, correspondence, or other documents or information related to the Site. DNR shall also
make available to EPA, for purposes of investigation, information gathering, or testimony, DNR’s
employees, contractors, agents, or representatives with knowledge of relevant facts concerning the Site .

76.  DNR may assert business confidentiality claims covering part or all of the documents or
information submitted to the United States under this Consent Decree to the extent permitted by and in
accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b).

a. Documents or information determined to be confidential by EPA will be afforded the
protection specified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies
documents or information when they are submitted to EPA, or if EPA has notified DNR that the
documents or information are not confidential under the standards of Section 104(e)(7) of CERCLA, 42
U.S.C. § 9604(e)(7), the public may be given access to such documents or information without further
notice to DNR.

b. DNR may assert that certain documents, records, and other information are privileged
under the attorney-client privilege, attorney work product doctrine, or any other privilege recognized by
federal law. If DNR asserts such a privilege in lieu of providing documents, they shail provide the
United States with the following: (1) the title of the document, record, or information; (2) the date of the
document, record, or information; (3) the name and title of the author of the document, record, or
information; (4) the name and title of each addressee and recipient; (5) a description of the contents of
the document, record, or information: and (6) the privilege asserted by DNR. However, no documents,
reports, or other information created or generated pursuant to the requirements of the Consent Decree

shall be withheld on the grounds that they are privileged. If a claim of privilege applies only to a portion
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of a document, the document shall be provided to the United States in redacted form to mask the
privileged information only. DNR shall retain all records and documents that they claim to be privileged
until the United States has had a reasonable opportunity to dispute the privilege claim and any such
dispute has been resolved in DNR’s favor.

77. No claim of confidentiality or privilege shall be made with respect to any data, including,
but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or
engineering data, or any other documents or information evidencing conditions at or around the Site .

XX. RETENTION OF RECORDS

78.  Until ten (10) years after the entry of thus Consent Decree, the State shall preserve and
retain all records, documents, and information now in its possession or control or which come into its
possession or control that relate in any manner to the performance of the Work or liability of any person
for response actions conducted and to be conducted at the Site, regardless of any state retention policy to
the contrary.

79. At the conclusion of this document retention period, the State shall notify the Umted
States at least ninety (90) days prior to the destruction of any such records or documents, and, upon
request by the United States, the State shall deliver any such records or documents to EPA. The State
may assert that certain documents, records, and other information are privileged under the attorney-client
privilege or any other privilege recognized by federal law. If the State asserts such a privilege, they shall
provide the United States with the following: (a) the title of the document, record, or information; (b)
the date of the document, record, or information; (¢) the name and title of the author of the document,
record, or information; (d) the name and title of each addressee and recipient; (e) a description of the
subject of the document, record, or information; and (f) the privilege asserted by the State. However, no
documents, reports, or other information created or generated pursuant to the requirements of the
Consent Decree shall be withheld on the grounds that they are privileged. If a claim of privilege applies

only to a portion of a document, the document shall be provided to the United States in redacted form to
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mask the privileged information only. The State shall retain all records and documents that it claims to
be privileged unti! the United States has had a reasonable opportunity to dispute the privilege claim and
any such dispute has been resolved in State’s favor.

80, DNR hereby certifies that, to the best of its knowledge and belief, after thorough inquiry,
it has not altered, mutilated, discarded, destroyed, or otherwise disposed of any records, documents, or
other information relating to its potential liablity regarding the Site since notification of potential
liability by the United States or the filing of smt against it regarding the Site, and that it has fully
compiied with any and all EPA requests for information pursuant to Section 104(¢) and 122(e) of
CERCLA, 42 US.C. §§ 9604(e) and 9622(¢)}, and Section 3007 of RCRA, 42 U.S.C. § 6927.

XXI. NOTICES AND SUBMISSIONS

81.  Whenever, under the terms of this Consent Decree, written notice is required to be given
or a report or other document is required to be sent by one Party to another, it shall be directed to the
individuals at the addresses specified below, unless those individuals or their successors give notice of a
change to the other Parties, in writing. All written notices and submissions shall be considered effective
upon receipt, unless otherwise provided. Written notice as specified herein shall constitute complete
satisfaction of any written notice requirement of the Consent Decree with respect to the United States,
EPA, and DNR, respectively.

As to the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O. Box 7611, Ben Franklin Station
Washington, D.C. 20044

Re: DI 90-11-2-1049/1
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As to EPA:

Director

Office of Environmental Cleanup

United States Environmental Protection Agency
Region 10

1200 Sixth Avenue

Seattle, Washington 98101

EPA Project Coordinator

Thea Foss Waterway

United States Environmental Protection Agency
Region 10

1200 Sixth Avenue

Seattle, Washington 98101

As to EPA’s Financial Management Officer:

Regional Financial Management Officer

United States Environmental Protection Agency
Region 10 (OMP-146)

1200 Sixth Avenue

Seattle, Washington 98101.

Asto DNR:

Division Manager

Aguatic Resource Division
Department of Natural Resources
P.O. Box 47001

Olympia, WA 98504-7001

Office of the Attorney General
Natural Resources Division
1125 Washington St. SE

P.O. Box 40100

Olympia, WA 98504-0100

XXII. EFFECTIVE DATE

82.  The effective date of this Consent Decree shall be the date upon which this Consent

Decree is entered by the Court, except as otherwise provided herein.
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XXT. RETENTION OF JURISDICTION

83.  This Court retains jurisdiction over both the subject matter of this Consent Decree and
DNR for the duration of the performance of the terms and provisions of this Consent Decree for the
purpose of enabling any of the Parties to apply to the Court at any time for such further order, direction,
and relief as may be necessary or appropnate for the construction or modification of this Consent
Decree, or to effectuate or enforce compliance with its terms, or to resolve disputes in accordance with
Section XIV (Dispute Resolution) hereof.

XXIV. INTEGRATION/APPENDICES

84. This Consent Decree and the appendices hereto constitute the final, complete, and
exclusive agreement and understanding between the United States and DNR with respect to the
settlement embodied in this Consent Decree. The following appendices are attached 1o, incorporated
into, and enforceable under this Consent Decree:

a. Appendix A...Explanation of Significant Differences for Commencement Bay
Nearshore/Tideflats Superfund Site, dated August 2000.
b. Appendix B....Survey Map for Thea Foss Waterway
c. Appendix C... Map of St. Paul mitigation area.
d. Appendix D... Map of area to be capped.
XXV. MODIFICATION

85.  No material modifications shall be made to this Consent Decree without written
notification to and written approval of the United States, DNR, and the Court. Modifications to this
Consent Decree that do not materally alter that document may be made by written agreement between
EPA and DNR.

86.  Nothing in this Decree shall be deemed to alter the Court's power to enforce, supervise, or

approve modifications to this Consent Decree.
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XXV]. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

87.  This Consent Decree shall be lodged with the Court for a period of not less than thirty
(30) days for public notice and comment 1n accordance with Section 122(d)(2) of CERCLA, 42 U.S.C.
§ 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the right to withdraw or withhold its
consent if the comments regarding the Consent Decree disclose facts or considerations which indicate
that the Consent Decree is inappropriate, improper, or inadequate. DNR consents to the entry of this
Consent Decree without further notice. EPA shall notify DNR of the Court’s entry of this Consent
Decree.

88. If for any reason the Court should decline to approve this Consent Decree in the form
presented, this agreement is voidable at the sole discretion of either Party and the terms of the agreement
may not be used as evidence in any litigation between the Parties.

XXVIL SIGNATORIES/SERVICE

89.  The DNR certifies the DNR, as a state agency, (as opposed to the state as a whole), is the
real party in interest in this action, can be named as a defendant in a CERCLA action, and thereby can be
fully bound to the tenms and conditions of this Consent Decree.

90. The undersigned representatives of DNR and the Assistant Attorney General for
Environment and Natural Resources of the United States Department of Justice certify that he or she is
fully authorized to enter into the terms and conditions of this Consent Decree and to execute and legally
bind such Party to this document.

91.  DNR shall identify, on the attached signature page, the name, address, and telephone
number of an agent who is authorized to accept service of process by mail on behalf of DNR with
respect to all matters arising under or relating to this Consent Decree. DNR hereby agrees to accept
service in that manner and to watve the formal service requirements set forth in Rule 4 of the Federal
Rules of Civil Procedure and any applicable local rules of this Court, including but not limited to,

service of a summons.

CONSENT DECREE United States Department of Justice
Environmental & Natural Resources Division
Page 41 Environmental Enforcement Section
P.O. Box 7611

Ben Frankiin Station
Washington, D.C. 20044
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XXVII. FINAL JUDGMENT
92.  Upon approval and entry of this Consent Decree by the Court, this Consent Decree shall
constitute a final judgment between and among the United States and the DNR. The Court finds that
there is no just reason for delay and therefore enters this judgment as a final judgment under Fed. R. Civ.

P. 54 and 58.

o
SO ORDERED THIS | 1° DAY OFMS&S

United States District Jud

CONSENT DECREE United States Department of Justice )
Environmental & Natural Resources Division
Page 42 Environmental Enforcement Section
P.O. Box 7611

Ben Franklin Station
Washington, D.C. 20044
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THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v. The

State of Washington, relating to the Thea Foss Waterway, part of the Commencement Bay

Nearshore/Tideflats Superfund Site.

Date: 9.25.03

CONSENT DECREE

Page 43

FOR THE UNITED STATES OF AMERICA

THgMAS L. SANSONETTI

Assistant Attorney General
Environment and Natural Resources Division
U.S. Department of Justice

MICHAEL J. MCNULTY Q
Environmental Enforcement Section
Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

%KEMS //

Assistant United States Attorney
Western District of Washington
U.S. Department of Justice

United States Departrnent of justice
Environmental & Natural Resources Division
Environmenta! Enforcement Section

P.O. Box 7611

Ben Fraoklin Station

Washington, D.C. 20044
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United States v. The State of Washington (Thea Foss Waterway)

Consent Decree Signature Page 5
M%//%p

“MICHAEL GEARHEARD
Director, Environmental Cleanup Office
-U.S. Environmental Protection Agency
1200 Sixth Avenue
Seattie, Washington 98101

-

o /LORI HOUCK CORA
Assistant Regional Counsel
U.S. Environmental Protection Agency
Regionl0
1200 Sixth Avenue, SO-158
Seattle, Washington 98101

CONSENT DECREE United States Department of Justice
Environmental & Naturzl Resources Division
Page 44 Environmental Enforcement Section
P.O. Box 7611

Ben Franklin Station
Washington, D.C. 20044
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United States v. The State of Washington (Thea Foss Waterway)
Consent Decree Signature Page

FOR THE STATE OF WASHINGTON
DEPARTMENT OF NATURAL
RESOQURCES

Date: 5' é {é

Commugsioner of Public Lands

State of Washington Department
of Natural Resources

P.O. Box 47001

Olympia, Washington 98504-7001

Date: ¢lrsfos @u/‘fé‘ﬂf/a— /t w

ALEXANDRA XK. SMITH
Assistant Attorney General
1125 Washington St., SE
P.O. Box 40100

Olympia, WA 98504-0100

Agent Authorized to Accept Service on Behalf of Above-signed Party:

CHRISTINE O. GREGOIRE
Attorney General

State of Washington

P.O. Box 40100

Olympia, WA 98504

CONSENT DECREE United States Departnent of lustice
Environmental & Natural Resources Division
Page 45 Envircnmental Enforcement Section
P.O. Box 7611

Ben Franklin Station
Washington, D.C. 20044
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7 6200] AT SEATTLE

CLERK L.5. DISTRICT COURT
WESTERN DISTRICT OF WASHINGTON

&p y

BY

IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF WASHINGTON

 NTEY TN O

-l T
UNITED STATES OF AMERICA, ) 03-CV-053543-PRAE
)
Plaintiff, ) |
) CIVIL ACTION NO. 3:03-cv-05543-RBL
V. ) PRAECIPE TO CONSENT DECREE
) COMMENCEMENT BAY NEARSHORE/
STATE OF WASHINGTON THROUGH ) TIDEFLATS SUPERFUND SITE:
THE WASHINGTON DEPARTMENT OF ) THEA FOSS AND WHEELER
NATURAL RESOURCES, ' ) OSGOOD WATERWAYS
)
Defendant. )
)
)
UNITED STATES’ PRAECIPE TO ATTACH APPENDICES A THROUGH D TO
PREVIOUSLY LLODGED CONSENT DECREE
To the Clerk of the Court:
PRAICIPE United States Department of Justice
Environmental & Natural Resources Division
Page | Environmental Enforcement Section
P.O. Box 7611
Ben Franklin Station
Washington, D.C. 20044
f
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Plaintiff, the United States of America ("United States"), on behalf of the United

States Environmental Protection Agency ("EPA™), requests that the Court attach the following

Appendices which were inadvertently omitted from the Proposed Consent Decree that was

lodged with this Court, October 6, 2003:

Appendix A

Appendix B
Appendix C

Appendix D

Explanation of Significant Differences for Commencement Bay
Nearshore/Tideflats Superfund Site, dated August 2000.
Survey Map for Thea Foss Waterway

Map of St. Paul mitigation area.

Map of area to be capped.

Paragraph XXIV (Integration/Appendices) of the Proposed Consent Decree states:

[t]his Consent Decree and the appendices hereto constitute the final,
complete, and exclusive agreement and understanding between the Untted
States and DNR with respect to the scttlement embodied in this Consent
Decree.

The appendices were not inciuded with the lodged consent decree and should be attached to the

end of the Consent Decree.

PRAICIPE

Page 2

Respectfully submatted,

THOMAS L. SANSONETTI

Agsistant Attorney General

Environment & Natural Resources Division
U.S. Department of Justice

United States Department of Justice
Environmental & Natural Resources Division
Environmental Enforcement Section

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044
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PRAICIPE

Page 3

W%MZ;

MICHAEL J. McNULTY

Trial Attormey

Environmental Enforcement Section
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044

(202) 514-12190

JOHN MCKAY
United States Attorney
Western District of Washington

dr K{Lé " VL’E&)

BRIAN KIPNIS

Assistant U.S. Attomey
601 Union Street

Suite 5100

Seattle, Washington 98101

United Srates Department of Justice
Environmental & Namral Resources Division
Environmental Enforcement Section

P.O. Box 7611

Ben Franklin Station

Washington, D.C. 20044
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CERTIFICATE OF SERVICE

I hereby certify that on the date stated below [ served the foregoing Appendices on all
counsel of record by placing a true and correct copy of the foregoing in the United States mail
postage paid.

3

Christine O. Gregoire
Attorney General
State of Washington
P.O. Box 40100
Olympia, WA 98504

- e

/ o . O
L LN ".‘ :'_‘-c";f/."-:'"-
Date ;/ /" S Sodewe N T THRALT
7 Vaiencia R. D' Haiti

CERTIFICATE OF SERVICE United States Department of Justice
Commencement Bay Nearshore/Tideflats Environmental & Natural Resources
Superfund Site: Thea Foss and Wheeler Davision
Osgood Waterways Environmental Enforcement Section
P.C. Box 7611
Ben Franklin Station
Page | Washington, D.C. 20044
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EXPLANATION OF SIGNIFICANT DIFFERENCES
COMMENCEMENT BAY NEARSHORE/TIDEFLATS SUPERFUND SITE

August 2000

L INTRODUCTION
A. Site Name and Location

The Commencement Bay Nearshore /Tidetlats (CB/NT) Suﬁerﬁmd site is located in Tacoma,
Washington. at the southern end of the main basin of Puget Sound (Fig. 1). This Explanation of
Significant Differences (ESD) describes the cleanup pians for the Thea Foss. Wheeler-Osgood
and Hylebos waterways and identities the disposal sites being selected to contain dredged
contaminated sediments from Thea Foss (formerly City) and Wheeler-Osgood. Hylebos. and

Middie waterways. The cleanup plan tor Middle Waterway will be outlined in a separate ESD in
the tall of 2000.

B. Lead and Support Agencies
U.S. Environmental Protection Agency (EPA) — Lead Agency for Sediment Remediation

Washington State Department of Ecology (Ecology) - Lead Agency for Source Control: Support
Agency tor Sediment Remediation

Puyallup Tribe of Indians - Support Agency for Sediment Remediation

C. Statutory Authority

Comprehensive Environmental Response. Compensation, and Liabiity Act (CERCLA), Section

117(c) and Nationa! Oul and Hazardous Substances Pollution Contingency Plan (NCP). Section
300.435(CH(2)().

D. Purpose

EPA’s September 30. 1989 Record of Decision (ROD) for the CB/NT Supertund site sefected 4
remedy involving a4 combnation of five key elements: sue use restrictions (pow commonly
referred [0 as wstutiondl controls). source coatrel. natural recovery, sediment remedialaction
n.2.. confinement and habitat restorationy, and montonng. to address contaminated sediments
the waterways ot the CBINT site. This ESD describes the specdic manner wn which the ROD 5
bewny mplemented 4t thesz mdividual waterwuys and points vut the significant duterences
hetwezn the ROD and the cleanup pluns descnibed in this ESD. The ESD will: 1) describe the
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remedial actions consistent with the ROD to clean up contaminated sediments in the Thea Foss.
Wheeler-Osgood. and Hylebos waterways of the CB/NT Superfund site: and (2) identify disposal
sites that will be used to contain the contarminated sediments to be dredged from Thea Foss.
Wheeler-Osgood. Hylebos. and Middle waterways.

0. BACKGROUND
A. Site History

The CB/NT Supertund site is located in Tacoma. Washington at the southern end of the main
basin of Puget Sound (Fig. 1). The site includes 10-12 square miles of shallow water. shoreline.
and adjacent land. most of. which is highly developed and industrialized. The upland boundaries
of the site are defined according to the contours of localized drainage basins that flow into the
marine waters. The marine boundary of the site s limited to the shoreline. intertidal areas. bottom
sediments, and water of depths less than 60 feet below mean lower low water level (MLLW).

The nearshore portion of the site is defined as the area along the Ruston shoreline from the Mouth
of Thea Foss Waterway to Pt. Defiance. The tideflats portion of the site includes the Hylebos.
Blair, Sitcum, Milwaukee. St. Paul, Middle, Wheeler-Osgood, and Thea Foss waterways; the
Puyallup River upstream to the Interstate-5 bridge: and the adjacent land areas.

In 1996, EPA deleted the St. Paul Waterway. the Blair Waterway, and all or part of four
properties transferred to the Puyallup Tribe in the Puyallup Land Settlement Agreement from the
National Priorities List (NPL) because cleanups had been completed in these areas. or studies had
been completed shawing that they did not require cleanup.

EPA placed the CB/NT site on the NPL of sites requiring investigation and cleanup under EPA’s
Superfund Program on September 8. 1983. A remedial investigation/feasibility study (RUFS) was
completed by Ecology in 1988. EPA made the final RI/FS available for public comment in
February 1989. The RI/ES evaluated contaminants detected in sediments at the CB/NT
Supertund site to idenatify problem chemicals that pose a risk to human health and the
environment. The RI/FS concluded that sediments in the nearshore/tidetlats area were
contaminated with a large number of hazardous substances at concentrations greatly exceeding
those found in Puget Sound reference areas. In the RI. a multi-step decision-making process was
used to identify problem chemicals. and to wdentify and prioritize problem areas where these
chemiculs were present at concentrations thut are harmtul to humans and wildlife.

Contaminants found at elevated levels i the Thea Foss and Wheeler-Osgood waterwavs included
zinc. lead. meccury. huigh molecular weight polveyelic aromatic hvdrocarbons tHPaHs). low
molecuiar weight polveyehe aromate hyvdrocarbons (LPAHs). cadmium. copper. nickel,
2-methviphenol. 4-methvlphenol. bis{2-ethvihexvl] phthalate (BEP). butvl benzene phthalate. and
polvehlorinated biphenvis tPCBsy. [n addition. non-aqueous phuse liquid (NAPL) seeps have
been found at the head of the Thea Fosy Waterway., The most severely contaminusted sedimenis at
Hylehos Waterway had high concentrutions of several chionnated organic compouonds tincluding
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PCBs. pesticides. hexacholorbenzene and hexachlorobutadiene), HPAHs. LPAHs, lead. copper.,
zinc. mercury, and arsenic. Mercury and copper were identified as indicator chemicals of severe
sediment contamination 1 Middle Waterway.

B. Commencement Bay Nearshore/Tideflats Record of Decision

The Commencement Bay site has been divided into smaller project activities, cailed operabie units
(OU). in order to more etfectively manage the overall cleanup of the site. [n the 1989 ROD. EPA
designated two operable units for the cleanup of the nearshore/tideflats portion of
Commencement Bay: source control {OU 5). which focuses on efforts to control upland
discharges or releases to the Bay: and sediment remediation {OU 1), which addresses the cleanup
of the contaminated marine sediments in Commencement Bay. The Washington Department of
Ecology is the lead agency for source control and EPA is the lead agency for sediment
remediation. OUs 2-4 and 6 address contamination at geographically separate areas at the former
ASARCO smelter and Tacoma Tarpus.

In the ROD, EPA selected a remedial action for 2ight of the nine sediment problem areas
identified through the RI/FS process as being the most significantly contaminated areas. These
problem areas are: 1) Mouth of Hylebos Waterway, 2) Head of Hylebos Waterway, 3) Sitcum
Waterway. 4) St. Paul Waterway. 5) Middle Waterway, 6) Head of Thea Foss Waterway, 7)
Mouth of Thea Foss Waterway, and 8) Wheeler-Osgood Waterway. The ninth problem area, off-
shore of the ASARCO smelter (OU 6). is being addressed in a separaie ROD. To date, remedial
actions consistent with the CB/NT ROD have been completed at the Sitcum and St. Paul
waterways. (The St. Paul Waterway cleanup occurred at a different location than the St. Paul
Nearshore Fill selected in this ESD.) -

The cleanup objective for the remedial action. as described in Section 10 of the 1989 ROD. states
that “the selected remedy 15 to achieve acceptable sediment quality in a reasonabie time frame.”
“Acceptable sediment quality” i3 detined as “the absence of acute or chronic adverse etfects on
biclogical resources or significant human health risks™. The ROD designated biologicaj test
requirements and associated sediment chemical concentrations referred to as sediment quality
objectives (SQQOs) to attain the cleanup obiective for the CB/NT site. The PCB SQO was
subsequently updated in a 1997 ESD. Habitat function and enhancement of fisheries resources
were 1150 identified as overall project ¢cleanup objectives.

The ROD selected a remedy comprised of five key 2lements: Sité use restrictions (now commonly
referred 1o a8 institutional contralsy, source control. natural recovery., sedirent remedial action
(Le.. confinement and habwat restoration). and momitoring. (0 address contaminated sediments in
the waterwavs of the CB/NT sue.

The ROD nated that mstitunonal controls would coasist primarty of public warnings to reduce
putertia] 2xposure o site contamination. partcularly of contamunated seafond. The

T
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Tacoma/Pierce County Health Department has installed signs at several locations in the CB/NT
waterways providing wamings in several languages agamst eating seafood caught there.

The objectives under source controt are to control major sources of contamination to the
waterways prior to implementation of active remediation in the waterways and to monitor source
controt effectiveness both prior to and after completion of sediment remedial action.

For marginally contaminated areas expected to recover naturally to the SQOs within 10 years
after sediment remedial action, the ROD calls for natural recovery. For areas that are not
expected to recover within a 10-year time frame, the ROD specified that active remediation of
problem sediments would be accomplished by utilizing a limited range of four confinement
technologies. These technologies are in-place capping. confined aquatic disposal. nearshore
disposal. and upland disposal.

Long-term monitoring of the remediated areas. including disposal sites and habitat mitigation
areas, is also a component of the remedy. Monitoring will be conducted to evaluate the
effectiveness of the remedy in achieving SQOs and in achieving the habitat functions that are
called for in the mitigation plans.

C. Analysis of Treatment Technologies

The ROD also concluded that the selected remedy described above represented the maximum
extent to which permaneat solutions and treatment technologies could be utiized in a cost-
effective manner at the CB/NT site. To determine whether the ROD’s conclusion about treatment
technologies was still vahd at this time. EPA Region 10 asked EPA’s National Risk Management
Research Laboratory in Cincinnati, Ohio to review site-specific data that have been generated at
the three waterways since the ROD. and to provide Region 10 with an opinion about the viabtlity
and cost-effectiveness of currently available treatment technologies.

EPA’s conclusion is that while some new treatment technologies are available, most are still in the
pilot stage, and alt would be more expensive than the most expensive confined disposal option.
upland disposal. The wide-spread. low level sediment contamination present in much of
Commencement Bay is not the optimal scenario for applying a treatment technology. which
generally works best when applied to low volume. highly concentrated waste. At this time.
continement remains the best aption ror the contaminated sediments being addressed under the
989 ROD and this ESD.

Treatment may be used. however. w address localized “hot spot” areas in the Hylebos and Thea
Foss wuterways, This includes some of the contaminaed materials found near the tormer
Qcadental Chemucul tacdity or the Hylebos Waterway. which 1s bewng addressed under a separate
CERCLA response schon isee Section Vi and potentially NAPL at the head of the Thea Foss
Waterwuy. [n generul. NAPL 15 considered a “principal threut” source material. EPA expects
that treatment be used to address prindipdl threats wherever practicable. The decision to reat

i
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principal threat matenals. however. s made on site-specific basis. EPA has determined that
containmant s the most appropriate option for the NAPL at the head of Thea Foss Waterway.
Some NAPL. however. will be excavated as needed tor construction ot the cap and may require
treatment prior 10 disposal (see Section V). The need for treatment prior 0 disposal will be
determined by further testing during the remedial design phase.

OI. DESCRIPTION OF AND BASIS FOR THE SIGNIFICANT DIFFERENCES
A.  Introduction

The CB/NT ROD sets forth a general cleanup approach for the waterways that comprise the
CB/NT site and 1dentifies..based on RI/FS sampling data, problem areas requiring response
action. Since then. pre-remedial design studies at the individual waterways have better defined
the area and volume ot sediment exceeding the SQOs. and identified specific areas to be dredged
or capped. as well as areds where natural recovery would be appropriate. In addition. the post-
ROD studies helped EPA identity which disposal sites (nearshore, in-water. and upland) would
be most appropriate to safely contain dredged sediments.

Consequently, this ESD documents the following changes:

a) the size of the problem areas and the volume of sediment to be dredged,

b) institutional controls related to contaminated sediments contained on-site,

¢) addition of an option to use a thin layer of ¢clean matenal to allow marginally contamminated
sediments to naturally recover, (i.e. “Enhanced Natural Recovery”),

d) additional specificity of remedial actions for the Thea Foss, Wheeler-Osgood. and Hylebos
walerways. : :

e) elaboration of performance critena for the cleanup plans.

f) inclusion of the Endangered Species Act (ESA) as an applicable, or relevant and
appropriate. requirement { ARAR) for remedial acrions under the ROD, and

2) the cost of the remedial action.

While these are significant changes. the cleanups that are described in this ESD are fundamentally
consistent with the remedy set forth in the 1989 ROD. The ROD selected natural recovery or
confinement as the primary methods tor addressing contaminated sediments at the CB/NT site.
This ESD identifies natural recovery areas and the areas that require dredging and confinement or
cupping. The ROD ulso set forth the types of disposal sites that may be suitable to contain
contaminated sediments. Consistent with the ROD. thus ESD dentiries the locations that wil be
used as disposal sites. None of the signuicant diffarences discussed below fundamentallyzilter the
remedy selected in the ROD.
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B. Volume

The ROD recognized that the estimated volume of sediments needing active remediation (i.e..
confinement via dredging and disposal or in-situ capping) would be refined during the remedial
design phase and that both volume and costs “are anticipated to change accordingly.” Since the
ROD was signed. additional investigations and studies were undertaken by the potentially
responsible parties (PRPs) at each of the three waterways. Those studies have resulted in the
identification of higher volumes ot sediment that are the subject of remedial action than was
originally estimated in the ROD. The increase in contaminated sediment volumes is due to: 1)
extensive remedial design sampling, which showed larger areas of contamination than were
identified during the limited RI/FS sampling etfort: and 2} refinement of natural recovery models
in the design phase. which showed a smaller area would achieve SQOs over 10 years through
natural recovery than had been estimated during the RUFS. A comparison of the volume
estimates in the ROD with the refined volume estimates in this ESD is provided in Table 1.

Table 1. Comparison of 1989 ROD and 2000 ESD volume estimates

1989 ROD volume estimate | 2000 ESD volume estimate
Hylebos 448,000 cubic yards (cy) 940,000 cy*
Middle 57,000 cy 75,000 cy
Thea Foss/Wheeler Osgood | 437.000 cy 620.000 cy
Total 942,000 cy 1,635,000 - 1,835,000 cy

*Contined disposal of an estimated additional 120,000 cy may be needed if additional navigauonal dredging by the
U. S. Army Corps of Engineers (Corps), the Port of Tacoma. and private parties is conducted (see Section V).

In addition to the disposal volumes for the Thea Foss Waterway. 32 acres will be capped: 4 acres
will receive a minimal cap to enhance natural recovery: and 21 acres will be monitored to confirm
that natural recovery is achieving sediment quality objectives in the required 10 year time frame.
At the Hylebos Waterway, the estimated disposal volume iacludes 11.6 acres in isolated
intertidal or under dock/structure areas. If the remedial design shows that those areas can be
capped. it would reduce the disposal volume from 940.000 ¢y 1o §45.000 cy. Twenty (20.7)
acres are identified as natural recovery areas. Refinement ot dredge volumes and estimates ot
capping and natural recovery areas for Middle Waterway will be addressed in a separate ESD.

C. Institutional Controls

The 1989 ROD noted that institutwonal controls would consist primarty of public waraings to
reduce potential exposure ta site contaminants. particularly contaminated seafood. Informational
and advisory controls. such as fishing and tish consumption notices will continue t be used us
long as 1t takes for fish to lose thewr contaminant body burdens or be replaced by vounger. healthy
nish that have not bezn expused to contamimnants.
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To mncrease the long-term grotactiveness of the waterwav clzznups. mstitutional controls are
required to meet the following objectives:

1. reduce potential exposure of marine organisms 1o contaminated sediments
disposed of and confined in aquatic disposals sites or confined by capping; and
2. reduce potential exposure 1o marine organisms (o contaminated sediments left on

the CB/NT site.

The ROD anticipated that other regulatory programs would address contaminated sediment
exposed due to navigational dredging or dredging conducted for development purposes, such as
permitting requirements under Section 404 of the Clean Water Act and the state Shoreline
Management Act. Thus. institutional control mechanisms that will be used to achieve the
objectives stated above include governmental controls. such as local, state, and federal regulatory
permitting/approval processes for dredge and fill projects in the waterways, city zoning
ordinances that limut site use. or other tvpes of governmentally required best management
practices regarding maintenance activities in the waterway and removal and placement of in-water
pilings. Additionally. parties constructing and maintaining the disposal sites must agree (o
maintain the disposal sites so as to prevent contaminated sedinents from migrating or becoming
exposed. Owners and/or operators of any disposal sites must ensure that any uses made on the
top of the disposal site will not disturb the integrity of the disposal site or cause or contribute to
the exposure of contaminated sediments to the environment. Other institutional controls may be
used on a property-specific basis if determined necessary and feasibie, including proprietary

controls retying on real property interests. such as envircnmental easements and land use
TeStrictions.

D. Natural Recovery and Enhanced Natural Recovery a

The ROD 1dentified natural recovery as an important component of the overall remedy. The
gxpectation is that In some areas. the natural processes ot sedimentation. chemical degradation.
and surtace sediment mixing due to bioturbation will allow contamunated sediments to recover {0
SQOs withun 10 vears after cleanup. Areas with marginally contaminated sediments that were
expected to recover naturally to SQOs within 10 years after sediment remedial action would be
initially exempt from sediment remedial action. Monitoring to confirm the long-term effectiveness
of natural recovery 18 required under the ROD. and the need for active sediment remediation will
be reconsidered U subsequent momnitoring data indicates that natural recovery is not viable in a
reasonable tuimetrame.

In this ESD. EPA s addwng 1 component 10 help accelerate the natural recovery process. [n
certain locanuons. natural recovery will be enhanced through the application of a thin laver of ¢lean
mutenal i specihc dreas of marginal conramnation. This method is bewng reterred to as
Enhanced Natural Recoverv, The applicavon of minimal volumes of clean material speeds up the
natural sedimentation at the vutset and 2nhunces the recovery of bottam-dwelling animals i
surtzee sedimenes. which aids 10 butlding 4 targer base ot cleun materiat that wall cover the
marnally contuminated sediments
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E. Disposal Sites

The ROD did not select specific disposal sites for contaminated sediments. This ESD selects two
in-water disposal sites (St. Paul Nearshore Fill. and Blair Skip t) and upiand disposal in a regional
landfill, consistent with the tour confinement options considered acceptable under the ROD.  See
Section VI.

F. Specific Cleanup Plans for the Thea Foss, Wheeler-Osgood, and Hylebos Waterways

Consistent with the ROD. this ESD describes the specific cleanup plans for Thea Foss. Wheeler
Osgood. and Hylebos waterways. See Section V.

G. Performance Criteria for the Cleanup Plans

Consistent with the ROD. this ESD describes the specific performance criteria that the cleanup
plans must meet to ensure that the cleanup is protective of human health and the environment.
See Section IV,

H. Protection of Endangered Species

ESA is an action-specific and location-specific ARAR for the response actions under the ROD.
The recent listing of Puget Sound chinook salmon and bull trout as threatened species under ESA
has emphasized the need for EPA to work with the National Marine Fisheries Service (NMFS),
the U.S. Fish and Wildlife Service (USFWS). the other natural resource agencies. and Native
American tribes to evaluate habitat impacts and habitat enhancement opportunities on a bay-wide
basis.

Conservation and recovery of listed species has been an important consideration in approving
cleanup plans and selecting disposal sites. Consistent with the ROD cleanup goal of enhancing
habitat function and lisheries resources. EPA. Washington Department of Natural Resources
(DNR), and the City of Tacoma hired 2 fisheries biologist from the University of Washington to
conduct a bay-wide habitat assessment, Commencement Bay Aquaric Ecosystem Assessment
{Simenstad. 2000). The assessment, discussed in Section IV.F.. identifies habitat concemns
associated with in-water disposal sites and mncorporates etfective salmon recovery components
into EPA’s cleanup decisions. These components have been ncorporated into EPA’S
reguirements for mittganon under Section 404 of the Clean Water Act.

EPA has prepared u bological assessment of the tmpacts the remedial actions in this ESD will
have vn the threatened orendangered species and has submitted 1t o NMFES and USFWS. The
assessment o abso nciuded in the admimstrative record tor this ESD. EPA's assessment has
concluded that pertormance of the remedial actiong together with all of the matigative measures
that will be required > aot hikely W eopardize the conunued existence of any tederally listed or
threatened ur endangerad species of resuit in the deatruction or adverse wmpacts to criteal habitat
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for these species. EPA will continue to consult with NMFS and USFWS on these cleanup plans.
The consultation process may result in adjustments (0 mitigaton plans and remedial action plans
10 ensure protection of endangered species and their habitat during the construction of the
remedy.

L. Costs

The 1989 ROD provide a range of cost estimates for dredging contaminated sediments and
disposal by confined aquatic disposal. nearshore disposal. or upland disposal. Table 2 provides a
comparison of the cost estimates in the 1989 ROD to the estimates for implementing the remedial
actions outlined in this ESD.

Table 2. Comparison of cost estimates in the 1989 ROD and the 2000 ESD

1989 ROD 2000 ESD

cost estimate ($ million) cost estimate ($ million)
Hylebos Waterway $10.7 - $30.9 $46.1
Thea Foss/Wheeler Osgood | $8.89 - 326.7 $35
Middle Waterway $2.66 - §7.47 nO new estimate

The original ROD cost estimates were based on a smaller volume of sediment to be dredged, as
shown in Table 1. The low end of the 1989 ROD cost range represents disposal in a nearshore
fill that was associated with a permitted development project. There are some differences in the
assumptions used to develop cost estimates i the 1989 ROD and in this ESD. For example. the
ROD assumed that site preparation costs for nearshore fills would be absorbed by the developer
of the commercial development project. In this ESD, cost estimates include the larger, estimated
volume of sediments that require remedial action. and the cost of disposal in the selected disposal
sies. including site preparation costs. For both the St. Paul Nearshore Fill and Blair Slip |
disposai sites, the ful projects would create additional upland property. which will be beneficially
used by the landowners. Economic benefits from development of new upland properties have not
been taken into account in these cost figures.

For the purposes ot providing cost estimates. EPA has assumed that Theu Foss and Wheeler
Osgood sedimenis will be disposed of in St. Puul Waterway and Hylebos Waterway sediments

will be dispused of in Blair Slip 1 and the Upland Regionu! Landfil. based on cleanup options
developed by the Thea Foss und Hyvlebos PRPs.  EPA supports this mix but reserves the - _
tlexibiity o allow the PRPs to make adjustments during design bused vn final disposal capacity.
volumes. and timing. Adso. as noted in Section VI (Disposal Sites). EPA will continue to.-explore
expunding the capacity of both the Blair Slip 1 and St. Paul Waterway disposal sites. and using
contaminated sediments as upland industrz! ©1L which  implemented. would lower the volume ot
sedtments requiring disposal in g r2enad indill and be expected 1o reduce cleanup costs.
Current cust 2stimates based on increased volumes of sediment 1o be dredged are provided in
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Appendix A and are summarized below. Costs for Middle Waterway will be refined in a separate
ESD. :

Hylebos Waterway

Total remediation cost 1§ estimated at $46.137.000 for dredging 940.000 cy of contaminated
sediments from the Hylebos Waterway and disposing of 640,000 cy at the Blair Slip ! disposal
site and 300,000 cy at an Upland Regional Landfill. Cost estimates do not include land
acquisition or leasing costs that may be related to use of Blair Slip ! or with dewatering facilities
associated with upland disposal. Detatled cost estimates are provided in the Hylebos Pre-Remedial
Design Evaluation Report (1999}, and in Appendix A of this ESD.

Thea Foss and Wheeler-Osgood Waterways

Total remediation cost for the Thea Foss and Wheeler-Osgood waterways is projected at
$35.000,000. Detailed cost estimates are provided in Appendix N-9 of the “Round 3 Data
Evaluation and Pre-Design Evaluation Report”and in Table A-3 of this ESD. These detailed cost
estimates include the cost of a slurry wall at the head of the Thea Foss waterway. which has been

excluded from EPA's selected remedy. Exclusion of the slurry wall reduces the cost from $35.9
to approximately $35 million.

A significant proportion of the total cost is attributed to remediating the head of the Thea Foss
(from approximately the SR-509 bridge to the south end of the waterway). If the City's approach
for remediation cannot meet specific performance criteria as discussed below then the remedy for
the head of the waterway may need {0 be medified. Modifications may include additional source
removal and/or alteration of the cap design or other possible modifications. Consequentiy, the
remediation costs for the head of Thea Foss Waterway may change and thereby result in changes
to the total remediation costs.

The following sections [V-VII provide turther detail on performance criteria. the specific cleanup
plans for Thea Foss. Wheeler-Osgood. and Hylebos waterways, the selected disposal sites for
dredged contaminated sediments. and the status of source control actions.

Iv. PERFORMANCE CRITERIA FOR THE REMEDIAL ACTIONS

While this ESD describes the remedial actions for the individual waterways with some degree of
specificity. remedial design will further refine the details of the remedial actions that will be
implemented w the individual waterways. [n this ESD. EPA s setting forth performance criterta
1o be appbed tor the design and implementation of the cleanup. These performance critena are
consistent with the tundamental cleanup objectives set forth in the ROD and are necessary 10
znsure that the remedy s protective of human health and the environment. and complies with
ARARs. Addittonal pertormance criterta will be identified during remedial design.
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A. Cap Requirements

One of the remedial actions selected i the 1989 ROD and in this ESD 1s capping. EPA mtends to
maintain the integnty and effectiveness of caps over contaminated sediments through
requirements tor construction. long-term momtonng. and maintenance. including the following:

1) Caps will have a minimurn thickness of three feet and will be canstructed to address
adverse ympacts through four primary functions:

a) Physical isolation of the contaminated sediment from the ecological receptors:

b) Stabilization of contaminated sediments, preventing resuspension and transport to
other locations within the waterway:

¢} Reduction of contarmunants transported through the groundwater pathway to levels
that will not recontanunate surface sedunents (defined as the “biologically active
zone” where most sedument-dwelling organismns kive) above the SQOs or adverse
biclogical effect levels. or contamunate surface water at levels exceeding
background concentrat:ons Of marine chroniC water quality criteria;

d) Provide a cap surtace that promotes colonizauon by aquatic organisms.

2) Long-term monitoring of the cap will include, as appropriate, visual inspection,
bathymetric survey, sedimeot deposition monitoring, chemnical monitoring, and biological
MOMOrmg.

B. Dredging and Confined Disposal

Performance standards for dredging and confined disposal will be consistent with Clean Water
Act and Rivers and Harbors Act requirements. Specific details will be developed during project
design. Both the remediated waterways and the disposal sites will be subject to long-term
monitoring 10 ensure that the selected remedy remains protective. including monitoring to ensure
that surtace sediments do not become recontaminated in the remediated waterways. and that
marine chronie waler quality standards or background concentrations are not exceeded in surface
walter vulside of the confined disposal sites.

C. Natural Recovery and Enhanced Natural Recovery

Natural recovery or enhanced natural recovery is an acceptable remediution approach at focations
where sediments are margmnally contaminated and are likely to recover 10 cleanup levels within the
1) vear ume frame specitied in the ROD. At the CB/NT sue. EPA considers marginally
contaminated sediments as those with chemical concentrations iess than the second lowest
Appdarent Estects Threshold t AET vulue tthe SQO s set at the owest AET) or binlogical test

results tial do notexceed the psimue clednup level eMCUL) values under Washington State
Sedimer Management Standards Leaving highlyv contaminuted sedime nes unaddressed for 1
vedrs glier reinedial scnon wenld credtz an unacceptable short-term environmental fisk. even it
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Areas selected for natural recovery (inctuding enhanced natural cecovery) will require: (1)
monitoring plans. (1) tnggers for nitiaung contingent actions if the monitoring indicates natural
recovery will not succeed in the t0 year time frame. and (3) contingent plans for active
remediation if monitoring in interim vears indicates natural recovery will not occur by year 10).

D. Subsurface Contamination

In some areas where the surface sediments meet “no action” or natural recovery criteria.
subsurface sediments are significantly contaminated at depth. The ROD states that SQOs must be
met at the time of cleanup (or in 10 years, for natural recovery areas) and in the long-term. In
order 1o meet SQOs in the Jong term, subsurface sediments must either meet SQOs or be isolated
from the surface. Exposure of contaminated subsurface sediments may occur during the cleanup
by dredging adjacent areas, through physical processes, such as storms or ship scour, or through
future dredging or excavation. In order for subsurface contamination to remain in place. it must
either be present at such low levels that it would not present a risk if it were exposed, or it must
have a very low potential for exposure. These criteria have been applied in selecting the cleanup
plans included in thts ESD. These criteria must continue to be applied throughout the design and
construction phases of the remediation. [f contaminated sedmments must be disturbed, for
example. to accommodate a new future use, they must be handled in an environmentally
responsible fashion and the newly exposed surface must meet SQQOs. Either existing regulatory
programs or other specific institutional controls described in this ESD will be used, as
appropriate, 10 ensure that SQOs are met.

E. Source Control in the Thea Foss Waterway

Toward the head of the Thea Foss Waterway. municipal stormwater discharges, martnas and
highly contaminated subsurtace NAPL. both in the waterway and in adjacent uplands. pose a risk
of recontamination ot surface sediments above SQOs. If further source control actions are not
taken. BEP and PAHs are predicted to recontaminate sediments in the waterway atter sediment
cleanup.

Ecology 1s working with various parties to complete source control actions in upland areas
around the head ot the waterway including the area near the west bank NAPL seep. This work is
being done under the Model Toxics Control Act (MTCA) and the Clean Water Act.

In the “Round 3 Data Evaluation and Pre-Design Evaluation Report. Appendix U.” the Citv of
Tacoma recommended 4 specific in-wuter remedial action for the head ot the Thea Foss
Waterway to address the in-water NAPL contamination and seeps. Based on a subsequent
rechmical memoranduny. i Techmicd) Memorandum from Hart Crowser ©o Mary Henlev. Citv o

Tacoma, duted June [4 20001 the ity of Tacoma moditted thetr recommended approach,
Fhe Oty s mioditied approach tor semediation s aeceptable to EPAC Inthe design phase and prior
rocremedill oo, howeser the rolbany speaific pertormanee critestd ior source contral and the
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— recontamination from storm drains as well as from the NAPL beneath the sediments and in
adpcent uplands.

- I} An approved stormwater action plan which includes, at a miimum. the following:

_ a) an Ecology-approved stormwater sampling and analysis plan which wili
complete the Stormwater Management Plan for Thea Foss as required under the
general NPDES permit,

b} a phthalate study for determining possible phthalate sources to the Waterway,

¢) pilot testing to determine the contribution of dissolved versus particulate

contaminant loading to the Waterway,

- d) an evaluation of stormwater structural controls, and

e} an implementation schedule for the above stormwater studies, plans and

controls.

) 2} A final remedial design based on modeling and treatability studies. and other appropriate
studies. that conclusively determine that NAPL in the waterway will be stabilized and
prevented from migrating to other portions of the waterway and from recontaminating
surface sediments. In addition to the cap performance requirements discussed at Section
IV.A. above. the sorbent cap must at a mmirnum also meet the tollowing requirements:

- a) The final design of the cap must demonstrate that hydraulic control can be

achieved in order to prevent remobilization of NAPL within the waterway.

b) The final design must demonstrate that it prevents recontamination from any

- source material below the cap.

¢) The cap must require minimal maintenance.

N d)} NAPL stabilization should include removal of con{ammant source material

where necessary for etfective confinement.

i

— EPA will require additional source removal and/or modification of the cap design if these
performance critera cannot be met by the City's remedial design and implementation.

- F. Mitigation

Throughout pre-remedial design planning, EPA has wdentified all appropriate and practicable steps
to avoid shor- and long-term unacceptable adverse impacts 10 the Commencement Bay aquatic
environment. All appropriate measures will be tuken during remedial design. construction, and
site matntenance o continue to avord and minimize adverse mmpacts. Such measures that will be
required by EPA include. but are not imited to. avandance of Aish-cotical activity periods for n-
water work ncorporation of “hest-design” features and/or mutenals into remedial und
compensatory mitigation plans that protect v enhance ESA-listed species. und B

creatinn vr resterition ot cntical salmemd habuat. Addionally. EPA will require detajled
COMPLASIEy e dion plans o oiset ioss and other mpacts W guuane habitdt and meet ESA
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[n assessing suitable compensatory mitigation measures, EPA has and will continue to rely upon
the tramework tor the Commencement Bay-wide conservation and recovery strategy in the
Commencement Bay Aquatic Ecosystem Assesyment (Stmenstad. 2000). along with data
developed during consultation with NMFS and USFWS. The strategy of the Simenstad report
focuses on broad landscape attributes and ecosystem processes (i.e.. landscape ecology) that
promote juvénile salmon utilization of existing and potential Puyallup River delta and
Commencement Bay habitats. While the report does not specify or set priorities on discrete
actions, it does identify criteria to guide selection of sites and actions. It is EPA's intent that
remediation. including required compensatory mitigation, of the CB/NT site cumulatively
contribute foward the recovery of ESA listed species. Drawing from the Simenstad report, EPA
has identified the following “‘performance criteria” that must, at minimum, be addressed in any
acceptable compensatory mitigation plan:

t) All compensatory mitigation must be consistent with the critena and findings of the
Simenstad report.

2) Preference will be given to compensatory mitigation plans that are consistent with
habitat function prioritization criteria' (to be determined).

3} All compensatory mitigation plans will include an assessment of how they
contribute toward recovery.

4} Mitigation plans must include consideration for connectivity (i.e., habitat that is
linked or capable of being linked to other habitat and is intended to avoid
mitigative actions that are geographically isolated and underutilized by the target
species and/or do not feach full function).

5} Compensatory mitigation sites will be located within or will provide connrections to
or between one or more of the critical areas of “salmon landscape” (e.g..
osmoregulatory transition) described by the Simenstad report within the
Commencement Bay and lower Puyallup River watershed.

6) The aspect of risk ot mitigation success/failure must be specifically factored into
habstat plans and provided tor up-front rather than soiely as a post-construction
contingency {i.e.. in most cases this will mean additional habitat acreage).

IA All compensatory mitigation ptans will include measurable performance objectives,
management. momtoring and reporiing requirements. responsibilities, and
schedule.

£1 Native species only will be utilized in any plantings to the maximum extent
practicable.

91 Mitigatton plans should mctude facility design and site plans for any

development/redevelopment that nccurs as a resudt of 2 fill. The facility and sie

"The Simenstad report wdentihes “several emerging “visions” on broad-scale restaration of
the delta-Ban™ ip v aswell as 2170rts for apriver restoraton op 9 The report alse wdentities 4
aamber - parcels o proups of parcels o potentul sites . No poosiiization of thase opportunities
Bas cocutted toodate BEPA Wl priornze preterred habitat tunctions giter consultation with the
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plans must ensure that the facility and sue characteristics and functions do not
create adverse unpacts to water. sediment and habitat quality during cosastruction
and operation. For example. the site plan for the expanded Simpson facility should
nclude on- and off-site stormwater treatment: beneficial use of relatively clean
stormwater {e.g. rooftop runoft, treated stormwater etc. ), bighting and noise
impacts minimization. inctuding buffering: and other site-specific best management
practices.

Compensatory mitigation plans will be developed pursuant to these performance criteria and in
consuitation with EPA and resource agencies, and be subnutted to and approved by EPA during
the remedial design phase. EPA may consider mitigation proposals that do not meet all of the
performance criteria if the PRPs demonstrate that the proposal is otherwise consistent with the
Simenstad report or otherwise significantly contributes to conservation and recovery of ESA
listed species.

None of the compensatory mitigation plans submutted to date have been approved by EPA at this
" time. n addition, 4.6 acres of intertidal habitat within Thea Foss Waterway and 2.7 acres of
intertidal haoitat within Hylebos Waterway will be lost due to planned remediation in those
waterways and have not been accousi2? for in any of the compensatory mitigation plans or
documents provided to EPA. See Section V., Habitat Considerations subsections for Thea Foss
and Hylebos waterways for more detail on habitat loss from the cleanup pians.

V. DESCRIPTION OF THE IN-WATERWAY REMEDIAL ACTIONS
A. Thea Foss and Wheeler-Osgood Waterways

In March 1994, the City of Tacoma entered into an Administrative Order on Consent (AOC) with
EPA to conduct the design of the remedial action for the Thea Foss and the Wheeler-Osgood
waterways. The City has analyzed previous data. conducted additional studies regarding the
nature and extent 0f contamnation n the waterways, and prepared a pre-design evaluation. The
studies and evaluations to date wnclude the following:

a) three rounds of sampling.

DY 4 reastbility study 10 evaluate cleanup actions for NAPL seeps located at the head of the
Thea Foss Waterway.

¢y anevaluation of potential disposal sites for dredged contaminated sediments.

d) an evaluation of the poteatial for sediment recontamination after ¢leanup, and

¢)  dnunderwater survey at the head of the waterway  locate the source of NAPL seeps
beneath the SR 309 bridee,

These studies and evaluations are contaned in the teflowing reports which have been reviewed hy
EPA i placed in the Admmusirative Reoord



a)  Round | Data Evalvauon Report, Thea Foss and Wheeler-Osgood Waterways. Tacoma.
Washington, May 30, 1995.

b)  Screening of Remedial Opuions Reporn. Thea Foss and Wheeler-Osgood Waterways,
Tacoma, Washington, November 15. 1996.

¢)  Round 2 Data Evaluation Report. Thea Foss and Wheeler-Osgood Waterways, Tacoma,
Washington, January {7, 1997. -

d) Round 3 Data Evaluation and Pre-Design Evaluation Report. Thea Foss and Wheeler-
Osgood Waterways, Tacoma, Washington, September 30, 1999.

e) SSMA 7 Technical Update, Memorandum from Hart Crowser to the City of Tacoma ,
dated June i4, 2000. :

The areas within the waterways that require cleanup have been identified. The Thea Foss and
Wheeler-Osgood waterways have been organized into Superfund Sediment Management Areas
{SSMAs). There are seven SSMAs and they are depicted in Figure 2. The studies that have been
completed indicate that the most severe contamination at surface and at depth occurs in segments
6 and 7 and tapers off gradually towards the Mouth of Thea Foss in segments 2 and 1. Primary
contaminants found throughout the waterways that require cleanup both at surface and subsurface
are BEP and PAHs. Other contaminants, such as metals are more localized. The head of the
waterway (SSMA 7) contains deposits of NAPL beneath the sediments. This NAPL presents an
ongoing source of conatmination to the waterway via seeps that transport the NAPL to the
surface sediments.

Except for SSMA 1, substantial active remediation is needed to achieve cleanup objectives. The
following paragraphs describe EPA’s remediation pian for Thea Foss and Wheeler-Osgood
waterways that is consistent with the remedial action EPA selected in the ROD. EPA’s
remediation plan is sirnifar to the City of Tacoma's preferred alternative, Alternative 5B. described
in the "Round 3 Data Evaluation and Pre-Design Evaluation Report” and in a subsequent
technical memorandum. However. EPA’s selected remedy for SSMA 7 includes a contingency
for additional source remaval and/or modification of the cap design if the established performance
critenia cannot be met by the City's remedial design and implementation. EPA’s remedy also
dutfers from the City's in that t designates some additional areas for either natural recovery or
enhanced natural recovery. EPA's remedy is described below.

SSMA | (Station (1+08) to 20+6)0)

NO action s required i most of thys segment except tor SSMAs lel and fe2, where'a cap will be
placed toy ensure that an drea of sedunents contaminated with hexachlorobenzene is remediated.

The approumate cappimy volume required to remediute this areg s 13000 ¢v of clean mater!.
The remedial acton wiil maintan the current nuavigable elevation of at feast -29 teet MLLW.



SSMA 2 (Station 20+00 to 35+00}

The majority of sampling locanions in this segment of the waterway indicate that chemical
exceedances are margmal. EPA s requiring natural recovery at those areas where marginal
exceedances occur because minor adverse biological effects were predicted tor these areas in the
City’s Round 2 Report. These areas are SSMAs 2bl, 2b3. 2cla, and 2¢1b. In addition. a few
discreet areas within SSMA 2 require either capping or dredging. SSMA 2a2 which is adjacent to
an upland bank will be capped. Other aseas, such as SSMA 2b4 and 2b5 will be dredged
approximately four feet to remove ail contaminated sediments. While this will eliminate the need
for a cap. these areas will be backfilled with clean material to the approximate elevation of
surrounding areas.

The estimated total volume for dredging and capping/backfilling this segment is approximately
16,000 cy and 15,000 cy. respectively. The remedial action will maintain the current navigable
elevation of -29 feet MLLW.

SSMA 3 (Station 35+00 to 46+40)

The majority of areas within SSMA 3 have SQO exceedances that require removal and/or
capping. SSMAs in the navigation channei between the 11th Street Bridge and the 15th Street
right of way (ROW) (SSMAs 3bi, 3b2. 3b3, 3bd, 3b5Sa, and 3b5b) will be dredged to a specified
elevation of -32 feet MLLW (elevation -30 feet MLLW with a 2-foot over dredge allowance) to
remove all contaminants: Post-dredge samples will be taken to assess chemical concentrations of
the dredged surface. If necessary, further dredging and/or some amount of capping may be
required. Non-channel areas will undergo a combination of cleanup actions, including no action,
natural recovery. capping. and dredging. SSMA 3al requires no action based on existing
conditions. SSMAs 3a2 and 3a3 are suitable for natural recovery. SSMA 3cl will undergo a
combination of cleanup actions including natural recovery, enhanced natural recovery, dredging
and capping. SSMA 3c2 and 3d are areas suntable for capping.

The estumated capping volume tor this segment 1s in excess of 23,000 cy: the dredging volume is
approximately 206.000) cy. The navigation channel along this section is authorized to an
elevation of -22 feat MLLW. As the channel will be dredged to -32 teet MLLW. this remedial
aCtion meets navigation requirements.

SSMA 4 (Wheeler-Osgnod Waterway)

Chemcal excesdances it this segment indicate that active remediation ngeds to ocgur in 1 main
areas: SSMAs daand 4¢ These ereas will be dredged to remave contaminated sediments. [0 s
2xpected that all contammnants will be removed. The City's studies sugeest that dredging SSMA
A4 fogr teet will remieve all contaminants. o expected that SSMA 3¢ will be dredged o an
clevatinn of <X rezt MELW vwhich includes T toont of over dredye ) to remove all contamingats,
Thes rea swadlhen he capped/Packiitied (o nuteh the current bathymetry for habitat benefits
Approaniately SO cuund 22 T ey sl ke e dued from SSMAS duand el respectivedy
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In addition. the City of Tacoma recommended no action areas where there are chemical
exceedances of the SQOs. EPA requires that these areas be designated as natural recovery areas.
It long-term monitoring indicates these areas wili not achieve SQOs within 10 years after remediat
action. they must be remediated. '

The total volume ot dredge material from SSMA 4 will be approximately 27,000 cy. The total
amount of cap/backfill material needed for SSMA 4 will be nearly 20,000 cy. The Wheeler-
Osgood Waterway is not part of the navigation channel. Current elevations will be maintained.

SSMA 5.(Station 46+40 o 52+40)

The navigation channel along this section is divided into two authorized navigation elevations.
Between the | 1th Street Bridge and the 15th Street ROW, the navigation channel is authorized 1o
an elevation of -22 feet MLLW. From the 15th Street ROW to Station 52440, the navigation
channel is authonzed to an elevation of -19 feet MLLW. These areas (SSMAs 5bl, 5b2a. 5b2b.
5b3a. Sbh3b and 5b4) wilt be dredged to a specified elevation of -32 feet MLLW (which includes 2
feet of over dredge) to remove contaminants. [t is expected that dredging to this depth will
remove all contaminants.

Areas outside of the navigation channet will have a combination of remedial actions, including no
action, natural recovery, capping, and dredging. Although SSMAs 5al and 5a3 will require no
action based on existing conditions, a portion of these SSMAs will be dredged as part of the
channel slope. The portions of the bank that the City recommended as no action areas have
chemical exceedances of the SQO for copper and zinc; therefore, EPA requires that these areas be
remediated either through capping or dredging because banks are not suitable for natural
recovery. SSMAs 5¢ and 5a2, which are located along the channel siope. will be partially
dredged. Caps will completely cover these SSMAS to confine remaining contaminants.

The remedial actions in this segment will result in total dredge and cap volumes of approximately
198.000 ¢cv and 16.000) cv. respectively.

SSMA 6 (Station 52+40 to 62+30)

The navigauon channet along this section is authonzed to an elevation of - 19 feet MLLW,
however. 1t will be dredged to an elevation of -24 feet MLLW. Data collected by the City
suggests that in places contamination may be considerably deeper. Consequently. a cap will be
pluced over dredged surtaces resulung i an elevanon of 21 teet MLLW which will be 2 feet
hetow the authorized channet depth.

Non-chaone! areas will recene a combinanon of no action. natural recovery, dredging and
cappiny Buased oneasung conditions, SSMAS a2y and 6¢ wiil require no acuon. SSMAS 6a2h
and (b3 acaied on the vastwide of the waterwas under the Fishing Fleet. will be dredged 1o an
clevation of P2 teet MULW o remone sl contammated sediments and accommodate manna
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users. SMAs 6b4 and 6b3 will be dredged to an elevation of -13 feet and capped back 10
elevanon -10 fees because there are contaminated sediments at depih.

Dredging these areas will result in more than 92.000 ¢y of sediment nezding disposal. Capping
will require approximately 58.000 cy of clean material.

SSMA 7 (Stations 62430 to 72+40 and 77+50 and 80+00)

Contamination in this segment of the waterway is deep and in excess of the authorized navigation
depth of =19 feet MLLW. Sediments in SSMA 7b2 within the ravigation channel between
Stations 62+30 and 68+00 will be dredged to elevation -26 feet MLLW (elevation -24 feet
including 2-foot over dredge). This will result in a channel approximately 5 feet below the
required channel depth for navigation (-19 feet MLLW) in this area. In SSMA 7b3a, the dredge
cut within the navigation channel will taper from -26 feet MLLW at Station 72400 to -13 feet
MLLW near Station 72+40. A cap will be required throughout this area because the majority of
sediments at this depth and deeper contamn chemical concentrations above SQOs. Following
ptacement of the cap. the mudline elevation will be 2 feet below the authorized charnel depth up
to Station 72400 1nd taper to 2 final elevation of -10 feet MLLW near Station 72+440.

Non-chaane! areas including SSMAS 74 and 7b1 (located on the east side of the waterway) will be
dredged to an elevation of -13 feet MLLW to provide room for potential marinas. SSMAs 7c,
7d1 and 7d2 will be dredged to an elevation of -13 feet and capped back to an elevation of -10
fest as contaminated sediments exist at depth at these locations.

EPA is selecting the approach recommended by the City of Tacoma for remediation and controi
of the NAPL at the head of the waterway (approximately from Station 72+00 to 80+00) provided
performance criteria Spectfic 1o source control are met prior to implementation of the remedy.
The remedy for the head of the waterway includes the following:

d) Placement ot a composite muitilayered cap which may consist of sand. sorbent material
and geotextile membrane over areas that have active NAPL seeps. to cap and contain
those seeps. (The cap must meet the performance requirements described in Section V.
A.and E. above))

b) Dredging ot sediments (some of which may be heavilv contaminated with NAPL) as
needed for construction of the cap.

) The appropriate treatment and/or oft-site disposal of the contaminated sediments as
determined by testing, '

dy Placement of at Teast 3-foot thick sand caps in areas which do not huve compostte capping
matenal.

t Placement of o sheet ple wall across the waterway north of the State Route 309 hridge o
provaide stabilizanon between the cap in SSMAT and the remuinder vt the pavizable
RLSN ] ol IR A
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Dredging the channel and slopes will result in approximately 81.000 ¢y of dredged sediments
needing disposal. Caps will be placed throughout SSMA 7 resulting in 4 total cap volume of
approximately 108X ¢v.

Since the post-remediation depth proposed tor the head of the waterway (between the north edge
of the SR-509 bridge and the head of the waterway) will be more shailow than the federally
authorized navigation depth, the City of Tacoma submitted a request to the Army Corps of
Engineers {Corps) on August 19, 1999, 1o partially deauthorize this portion of the navigation
channel. Deauthorization is necessary for the cleanup at the head of the Thea Foss to
substantially comply with the Rivers and Harbors Act, which is an ARAR. The Corps regional
office has completed a public comment period on the deauthorization, and has forwarded its
recommendation to deauthorize this portion of the channel to Corps Headquarters. After
approval by the Corps, the deauthorization request will be forwarded (o the Secretary of the
Army angd then to Congress for approval.

Thea Foss and Wheeler-Osgood Waterway Cleanup Areas and Volumes

[n summary. the remediation plan for Thea Foss Waterway will result in approximate dredging
and disposal volumes of 620,000 cy and approximate capping volumes of 255,000 cy. An
additional estimated 25.000 cubic yards of sediment and NAPL will be dredged from the heavily
contaminated area at the head of the waterway for placement of the cap. These sediments will be
tested to determine the appropriate disposal option. if necessary, the sediments from the head of
the waterway will be dewatered. treated and disposed off-site.

The remedial action will result in the complete dredging of approximately 24 acres; capping of
approximately 32 acres (including some areas that will be dredged and then capped): natural
recovery of 21 acres. enhanced natural recovery of approximately 4 acres; and no action at 37
acres.

Complete removal of contammated sediments will occur i a substantial portion of the navigation
chanpel specifically between the 11 Street Bridge and 15" Street. The waterway will be left
deeper than -24 teet MLLW. which is 2 teet below the authorized navigational depth of -22 teet
MLLW. This will allow for future maintenance dredging of the waterway. Between | S* Street
and approximately station 72+K). the waterway also will be dredged to remove contaminased
sediments. However. because the channel is nurrow and the contammation deep. it is more
dufticult te remove alf contaminated sediments from this pan of the waterway, Therefore. after
dredging. ¢ cap of vlean sediments will be placed to contain remaining contaminated sediments.
In this arey. the tap vt the cap will be lert ut or deeper than -1 teet MLLW which s 2 fee! hefow

e present suthonzed navigitongd depth of -4 reet MLLW

From gppronamate s stdten D 2-000ta the nosth edge ot the SR-H1Y hidee, there will he
ransinon oo eappaie area A areseli thers wall be some dredging dony this slope and
placenmient obaconnmny vap o Sublect e mesting the performunce Criteri s described ahove toy

SSATA T e remamine e Menween the nonthedee of the SR-30Y hridee and the head of the

~
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walerway will be capped 10 confine the contaminated sediments in place. leaving the channel
depth in this area 2t an elevation of azzroximately - 10 teet MLLW. Harbor areas that require
active remediation also wdl be: (1) dredged w remove all contaminants. (2) dredged to a
specified elevation and capped. or (3) capped. Areas near the Mouth of the Thea Foss with
marginal exceedances of the SQOs will undergo natural recovery. Other areas wil be capped
with minimal volumes of clean material to immediately isolate marginally contaminated sediments
and enhance the natural recovery process.

Habitat Considerations

Dredging and capping would sequentially eliminate aon-mobile benthos over aporoximately 56
acres of bottom area during an estimated 1-2 years of construction. These activities, along with
natural recovery, would leave a patchwork of clean to much less contarmunated bottom that would
be predominantly native sity sands rather than the existing, organically enriched sandy silts. The
bottom sediments exposed by dredging or created by the cap fill are expected 10 meet SQOs and
to rapidly re-colonize with infauna and epifauna. Dredging and capping would cause temporary
and localized umpacts to water quality in the vicinity of the active equipment during construction.
In-water work wouid be conducted during periods when few juverule anadromous fish are present
in the nearshore waters to reduce or eliminate the risk of direct impacts to this imnortant
FeSoUICE.

Remedial activities would resuit in a small decrease in overall area (0.21 acres) below the mean
higher high water level (MHHW) due to capping of the bank areas. Total area between MHHW
and elevation - 10 feet MLLW would decrease by up to 4.6 acres due 1o dredging to remove
contamnination. Deeper water habitat area (deeper than -10 feet MLLW) would be increased by
that same 4.6 acres, but this 1§ judged to be an upavoidable adverse impaet. which requires
compensatory mitigation. Habitat quality overall should be improved thioughout the two
waterways because of the removal or confinement of contaminated sediment. Additionally,
provision of soft ar arganic-rich substrates beneficiai to salmonids (e.g.. “fish mix” or a siit-sand
mix) wil be investigated for use as hnal capping material.

EPA will require compensatory miligation consistent with the bay-wide mitigation and
performance standards discussed i Section {V.F. 10 offset any loss of habitat, as well as careful
umung and montoring of dredging and capping acuvities to assure minimal short-term tmpacts
and mnimal disruption ot migratory saimonids. The resuiting substrate should greatly benefit fish
and wildlife resources by removing and 1solating highly contaminated sediments trom biological
uptuke. EPA wili ulso ensure conservation meusures are taken (o praedt ESA Lsted species.

B. Hylehos Waterway -

EPA znd the Hyiebos Cleanug Computiee tHCC 1 wineh caasists o ASARCO. inc.. ElfAtachem
Narth Amgrea, Toe snow ATOFINA Chemcals. Incot General Metals of Tacoma. Inc.. Kaner
Alumimum end Chenmicdb Corporatien. Ocadentul Chemicul Corporation. and the Port ot Tacoma,
sntered o an AOC T preremedia! desien study o the Hvlepos Watereay i Navember
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1993. Under the AQC. the HCC has collected more than 500 physical. chemical, and biological
samples in two sampling rounds to characterize the nature and extent of contamination. and has
developed a cleanup plan to address dreas that exceed the SQOs set forth in the 1989 ROD and
the 1997 ESD. The HCC also has evaluated the potential for sediment recontamination after
cleanup. and has mventoried and evaluated potential disposal sites for dredged contaminated
sediments.

During the course of pre-design studies, it was determuned that two areas of the Hylebos
Waterway should be addressed separately from the overall waterway cleanup described in this
ESD. because the materials present are different than the rest of the waterway sediments. In one
area, a group of wood products companies (known as the *“Wood Debris Group™) are working
with Ecology to investigate the extent of wood debris in the turning basin at the head of Hylebos
Waterway. They are also evaluating options for remediation of wood debris. Ecology’s public
comment period for the Cleanup Action Plan for the wood debris cleanup closed July 28, 2000.

[n the second area, Occidental Chemical Corporation 1s working with EPA under a separate AQC
for two Removal Actions to investigate the extent of, and cleanup options for, a subtidal area
known as “Area 5106" and a contaminated embankment in front of the former Occidental facility
and an adjacent property at the Mouth of the Hylebos Waterway. In Area 5106, the nature of the
sediment contamination is different than other Hylebos sediments, and, if excavated, would
require treatment prior to disposal. Thus area is referred (o as the “Area 5106 and Embankment
Study Area” in Figure 3a. EPA has issued a separate proposed Engineering Evaluation and Cost
Analysis (EE/CA) document for Area 5106 and is receiving public comment during August 2000.
After responding to public comments, EPA will prepare an Action Memorandum (analogous to
this ESD) to implement the removat action. For the Area 5106 sediments, the EE/CA addresses
only those sediments that require treatment prior to disposal. A separate comment period for the
embankment area is expected in the fall 2000. EPA’s selected action for the embankment area
will also be documented in an Action Memorandum. Sediments around and under the 5106
removal area that exceed SQOs but that are outside of the embankment will be addressed under
this ESD 1n the overall Hylebos cleanup. Depending on the selected remedy in EPA’s Action
Memorandum. an estimated 2(LKX) ¢y of treated dredge material from Area 5106 could be
disposed of in one of the selected disposal sites identified in this ESD. Because the Area 5106
may be disposed of in one of the selected disposal sites after treatment. the estimated 20,000 cy
volume has been included in the estimated total disposal volume for this ESD.

Hylebos Waterway Subtidal Cleanup

The HCC '~ studies showed that exiensive areas at the mouth and head of the Hvlebos Waterway.,
and more nmited greds in the nuddle o the watersay, are contanunated with chlorated orvani
chemioais ancludimy POBs, pestiodes, hexachivrobenzene. snd hexachiorabutadieng . PAHS. and
mietdls, and will require remediation

Under the requirements ot the AOC, the HCC developed o Pre-Remedial Desien Evaluation
Report o November S0 19990 wich comams o prepised cledanup plan (or cantumimated sediments

-~ .



i the Hylebos Waterway, and proposed dmposafl sites for dredged sediments. The proposed
cleanrup plan s shown in Figures 3a-c. and is described in more dztail in the report.

As shown in Figure 3a. most of the waterway north of the 11 Street Bridge is 1o be dredged
under the cleanup plan. The area in tront ot Ole and Charlie’s Marina (Sediment Management
Ares . “SMA™ 511), within and in front of the Chinook Marina (SMA 501), and a small area near
the 11™ Street Bridge (SMA 502) contain only fow-level contamination 2nd will be monitored as
natural recovery areas.

In the middle of the waterway (Fig. 3b), three areas will be dredged: SMA 421 in front of Taylor
Way Properties, SMA 321, a small area near Buffelen Woodworking, and SMA 322 in front of
Murray Pacific Corp. (now Port of Tacoma). Modutech, and Hylebos Manna. There also are
four small natural recovery areas in the middle of the waterway.

Al the head of the waterway (Fig. 3¢). most of the waterway from approximately station | 10+00

- to station [147+00 will be dredged. with the exception of a small natural recovery area at the

General Metals graving dock and in tront of the General Metals faciity. In the upper turning
basin, a small area of chemical contarmunation in froat of the Puyaliup Tribe’s Outer Hylebos
property will be addressed as part of this cleanup. The remainder of the upper turning basin will
be addressed under a separate cleanup by the Hylebos Wood Debris Group. There are also some
small natural recovery areas in the upper turning basin.

As discussed in Section {V, the cleanup must protect against exposure of buried contaminated
sediments in the future. Based on existing information, EPA has designated areas for cleanup
where there are high or moderate subsurface contamination levels that have a greater potential for
exposure. due to their proximity to the pavigation channel or remediation:dredge areas. There are
a few sampling stations with lower-level subsurface contamination. or with insufficient subsurface
data to refine the dredging volume. In these instances these areas will require further evaluation
during design te determine which areas present a long-term risk of 2xposure of significant levels
of subsurtace contamination (e.g.. an estimated 20.000 cy area noted as SMA S44 in Fig. 3b
must be refined). For the remaiming areas not identified for EPA action in this ESD, where and
when tuture dredging or excavation will occur 15 unknown, but any such activity will be overseen
by regulatory agencies as required under the Clean Water Act and the Shoreline Management
Act. thus immediate removal of such subsurface sediments is not required. EPA does. however,
encourage parties with development needs that involve dredging to consider coordinating their
sctvities with EPA’S cleanep schedule. Such a coordinated erfort could serve to reduce cost and
streambne admnistrative processes for property awners more than 1f they wait to imitiate work
atter the Supertund cleanup, This issue 1s discussed further in the follovwing section. Hyvlebon
Warervay Cleanup Areas and Volumes.

Areds reduining Jredeing will be dredyed deep enough 1o expose clean sediments. In most cases
this venncides with the depth ot naine ~sediments. Proposed thickness of dredging ranges from 2

ne C0oreet wath anaveraee of 6 122t
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The cleanup areas shown 1n Figures 3a-¢ represe'm a preliminary cleanup plan. with specific
dredged material management areas and volumes to be finalized and approved by EPA in
remedial design.

Hylebos Waterway Intertidal Cleanup

Figures 3a-c also show intertidal areas that require cleanup. The plan presented in the Pre-
remedial Design Evaluation Report is for 11.6 areas under dock/structures and isolated intertidal
areas to be capped. However, whether tntertidal areas will be dredged or capped will be
reevaluated in the design phase on a propeny by property basis, taking into account factors such
as:

. protectiveness of the proposed cap.

. compatibility with curreat land use,

. property owner's willingness to inplement use restrictions on the capped area and/or
ensure such restrictions will run with the land,

. engineering constraints, and

. avoidance of habitat impacts and any necessary mitigation required under CWA Section
404.

Some intertidal cleanup actions have been addressed by individual property owners working with
Ecology. Those intertidal cleanups where EPA has approved the final cleanup will not require
remediation as part of the overall waterway cleanup. EPA will, however, determine whether
long-term monitoring is seeded at these properties as part of the waterway design process. To
date. EPA has approved the intertidal cleanups at SMA 232 at General Metals of Tacoma and
SMA 241 at the former USG Interiors facility (see Figure 3-c).

Hylebos Waterway Cleanup Areas and Volumes

The total area of the Hylebos Waterway is 285 acres. Under this cleanup plan, 85.5 acres of open
access areas (825,000 cyr will be dredged., ! 1.6 acres (95.000 cy) of intertidal and dock/structure
area will be either dredged or capped depending on the final remedial design, and 20.7 acres are
natural recovery areas. Additional acreage will be cleaned up under the Occidental Chemical and
Wood Debris Group response actions. The total dredging votume represented by the sediment
cleanup shown on Figures 3a-¢ s 845.000 cy. which includes the 20.0XX) cy estimated for SMA
S4-. For the purposes of esamating needed disposal site capacity. EPA has assumed that both
SMA S44 area. and the intertidal or dock/structures areas will be dredged for a total of 941000
vy The estimated cost ot this remedy. assuming disposal of dredged sediments at the Blair — Slip
fdisposal site dnd an Upland Regrondl Land il s $46. 137 (1K)

An addinonal vatume of contaminated sediments in the Hyvlebos Waterway may require contined
Jisposal i dredyed tor navigation or tuture development purposes. Hylebos Waterway s a
tederaby guthonzed naviganon channel wath an duthorized depth of 230 feet MELW  EPA i
workwe wath e Corps o determine whether the Supertund cleanup can be coordinated with
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additional dredging by the Corps at the request of waterway users. This would increase the
volume of sediments dredged and requiring confined disposal. but would address waterway users’
concerns about shoaling in the navigauon channel. 1t would also minimize future ecological
impacts due to dredging by helpung to ensure that no further dredging of the Hylebos Waterway
would be needed for many years.

Some property owners also may wish to include additional dredge areas if their future use plans
may require dredging and. as a result, risk future exposure of buried contaminated sediments.
Because of the difficulties associated with dredging and disposal of contarninated sediments, EPA
encourages property owners and waterway users to consider any current or future additional
dredging needs and to discuss with EPA whether this dredging ¢an be coordinated with the
cleanup. While dredging solety for navigation or other development purposes is outside the scope
of this Superfund action, EPA will work with private parties and the Corps to integrate additional
dredging activity into the remedial design schedule if there is interest by the parties. For the
purposes of determining needed disposal site capacity, EPA has estimated that an additional
120,000 cy of capacity may be needed if a Corps dredging project and dredging by other
waterway users is included in the cleanup.

A number of factors could alter EPA’s estimate of 120,000 cy of additional sediment resulting
from dredging. EPA’s estimate of 120,000 cy is based on a conditions survey conducted by the
Corps that estimated 120,000 cy of dredging would be needed to address shoaling areas that are
curvently impacting navigation in the waterway. The Corps’ 120,000 cy estimate includes some
overlap with the CERCLA remediation areas, however, it does not include any additional
dredging to address contaminated surfaces that may remain after the shoaling areas are dredged,
which could increase the velume. The Corp’s estimate also does not address any potential needs
for development purposes. The draft ESD cited an additionat volume of 300,000 cy based on the
possibility of a much larger Corps dredging project beyond the shoaling areas identified in the
Corp’s conditions survey.

To pursue any Corps dredging project would require resolution of a number of issues that cannot
be fully addressed at this tme. including level of interest by private parties. For example, any
navigation dredging would need to be initiated by a ocal sponsor and wouid require private
parties (o coordinate with the Corps to determine the precise dredging volume and subsequent
cost sharing arrangements required for dredging and disposal. EPA encourages parties with an
mterest in additional dredging 10 work together 1o resolve these issues.

Habitar Considerations

Remedial actuvivies n the Hylebos Waterway would result in the dredeing and/or capping of
approximately Y6 acres of hattom wree durimg an expected 2-3 vear construction perind.
~eguentally elumnating aon-mobile benthos nver that area. These actions nclude the ca;ﬁpmg af
PEaacres ot interidal and shallow subtidal habuat and the dredging o1 85,5 acres of subgidal
habiat, In the nterodat area, approxamateds 2.7 acres ot intertidal habitdt would be converted to
subtidal habitat The resalting substrate would vonsast of clean imported sand or clean native
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sediment. These activities. along with natural recovery. would leave much less contaminated
bottom sediment which is expected to result in improved habitat quality throughout the waterway.
The bottom sediment exposed by dredging would re-colonize with infauna and epifauna, as would
any cap sediment. Dredging and capping activities would cause temporary and localized impacts
to water quality in the vicinity of the active equipment during the construction period. In-water
work would be conducted during periods when tew juvenile anadromous fish are present in the
nearshore waters to reduce or eliminate the risk of direct impacts to this important resource. The
net etfect of these changes to the aguatic ecosystem would be the loss of 2.7 acres of intertidal
habitat, which will require compensatory mitigation. The remedial actions may also result in the
loss of a very small area of salt marsh (approximately 25 square feet). It may be possible to avoid
impacting this area, and this will be closely scrutinized during development of the final project
design. Habitat quality for the remainder of the site overall would increase because of the removal
of contaminated sediments. Additionally, provision of soft or organic-rich substrates beneficial to
salmonids (e.g.. “fish mix™ or a silt-sand mix) will be investigated for use as final capping material.

EPA will require compensatory mitigation consistent with the bay-wide mitigation and
performance standards discussed in Section [V.F. to offset the 2.7 acres and any additional loss of
habitat, as well as careful timing and monitoring of dredging and capping activities (o assure
minimal short-term impacts and minimal disruption of migratory salmonids. The resulting
substrate should greatly benefit fish and wildlife resources by removing and isolating highly
contaminated sediments from biological uptake. EPA will also ensure conservation measures are
taken to protect ESA-listed species.

C. Middle Waterway

EPA and the Middle Waterway Action Committee (MWAC), which 15 comprised of Foss
Maritime Co., Marine Industries Northwest, [nc., and Pioneer Industries, Inc.. entered into an
AQC for preparation of pre-remedial and remedial design studies for Middle Waterway in April
1997. Under the AOC, MWAC has completed two rounds of sampling to characterize the nature
and extent of contamwnation. MWAC submitted a draft data evaluation report. draft evaluation
of remedial options, and draft remediation plan to EPA in June 2000). which are currently under
review by EPA. MWAC currently estimates that 75.000 cubic yards of contaminated sediments
may require removal.

Contaminated sediments dredged from Middie Waterway will be disposed of in one of the sites
selected 0 this ESD. EPA will 1ssue a tuture ESD for public comment. which defines the areas of
Middle Waterwuy to be remediaied.

VI DISPOSALSITES

A. Backeround

Sice (996 EP A s hehd several meetigs and discassiony with poterually respansible parties.
pepresentatves ot lederal state, and locdd conernment. Nanve Amenican tmbes. environmental
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eroups. and members of the public. EPA met with these parties in an effort to: 1) identify
potential disposal sites that meet the criizna set forth in the 1989 ROD. 2) discuss the pros and
cons of each site and 3) narrow the bst of potenual sites 1o those sites most acceptable to EPA
and other parties. Ten sues were identitied by this process. EPA’s further nternal analysis
narrowed the list 1o a few candidate sies.

In June 1999, EPA issued a fact sheet that presented EPA’s evaluation of disposal sites for
confinement of contaminated sediments dredged from Thea Foss, Wheeler-Osgood, Hylebos, and
Middle waterways. The fact sheet described the factors used to evaluvate the disposal sites and
provided a refined list of promising sites. The list included nearshore fills at Blair Ship [ and St.
Paul Waterway, and confined aquatic disposal sites at Mouth of Hylebos and the Hylebos Upper
Turning Basin. Along with these four in-water sites, EPA retained the option to send some
volume of contamninated sediments to a regicnal upland landfill. EPA stated that it would focus
further technical evaluations on these promising disposat sites. EPA also solicited public
comment or the evaluations and information provided in the fact sheet and the proposed disposat
site Lisi. The comments received on EPA’s refined list of disposal sites were considered in
developing this ESD, and are discussed in Section X.

Subsequent technical evaluations indicated that construction of the Hylebos Upper Tuming Basin
disposal site would involve serious technical challenges, and may adversely impact migrating
salmon. The proposal for the Hylebos Upper Tuming Basin disposal site was 10 build an
underwater confined aquatic disposal (CAD) facility at the end of 2 long, narrow channel, in an
area of low circulation and flushing. Due to ongoing deposition of fine sediments with high
organic content, near-bottom dissolved oxygen levels drop below levels necessary to support
sensitive aquatic species for much of the summer and fall. Dredging and disposal may further
reduce dissoived oxygen levels. The turning basin is located at the mouth of Hylebos Creek, 2
salmon bearing stream. Fish must pass through the disposal site to reach Hylebos Creek. In
EPA’s judgement. the Hylebos Upper Tuming Basin disposat site, while not infeasible, had some
serious technical challenges to overcome. and it is uncertain whether migrating salmon could be
protected durtng construction. For these reasons. EPA has not selected this disposal site.

In November 1999, EPA issued a draft ESD proposing disposal of dredged contaminated
sediments at three in-water disposal sies:  Blair Slip 1. St. Paul Nearshore Fill, and a CAD at the
Mouth of the Hylebos Waterway. EPA believes the Mouth of Hylebos site satisfies EPA’s
threshold criteria ot averall protectiveness and compliance with ARARS, and is cost etfective and
technically implementable. However, based an public comments and further evaluation of the
Mouth of Hylebos disposal site. EPA has determined that it is nof an administratively
implementable ulternutive at this time. Several wsues have been raised 2bout use of the Mouth of
Hyvleboy Waterway dispasal sue that huve not been resolved. including:

£ the landowner. DNRS stated preterence that CADs only be used tor temporary disposal
while EPA e them as o long-term solution: '

z. e rates Tor use of st -owned. gquatie und:

; need to relocate an existing ledase folder at the mouth of the Hylehos:
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4 4 waliver or Plan amendment of the City of Tacoma's Shoreline Master Plan would be
needed, because the majority of the mouth of Hylebos site is in the district S-13. which is
designated a “conservancy envuronment’ ' and

5) numerous adverse comments received trom homeowners. members ol the public. and
gnvironmental groups.

All of these issues could potentially be resolved, however resolution is expected to be time-
consuming. During that time, cleanup would be stalled.

Because EPA has determined that the Mouth of Hylebos CAD is not an administratively
implementable alternative at this time, EPA 1is selecting upland disposal in a regional landfill as an
element of the CERCLA remedy in conjunction with the Blair Slip 1 and St. Paul Waterway
disposal sites. EPA has determined that the upland regional landfill alternative is feasible and
cost-effective, and best meets the CERCLA evaluation criteria.

After the public comment period on the draft ESD closed (February 2000) and the many issues
concerning the CAD sute at the Mouth of the Hylebos were clarified, a group of four Hylebos
Waterway potentially responsible parties hired a neutral third-party faciitation firm, Merritt and
Pardini, and requested EPA’s support and participation in a public outreach process to develop a
sotution for disposal of contaminated sediments dredged from Hylebos Waterway. EPA
participated in the outreach process, which consisted of a series of three workshop sessions held
over a three-month period from March through Jure 2000. A summary of the workgroup
sessions and the workgroup’s “Consensus Statement and Conclusions” were provided to EPA on
June 21, 2000. The consensus statement 1s to:

1) Maximize the capacity of Blair Slip 1:

2} Maximize the use of upland industrial fill site(s) (i.e., Kaiser, others);

3 Upland disposal. capping, and Puget Sound Dredged Disposal Analysis [PSDDA; now
Dredged Material Management Program (DMMP)] disposal as appropriate for residual
volumes based on successful tmplementation of items | and 2:

4) Make sediment available for a treatment bench test if requested by a vendor: and

$) Based on assumed volume (of 940,000 cy) and contingent on the success of items 1
through 4. the Mouth of Hylebos CAD site is not part of this consensus statement.

In response o these recommendations. EPA agrees with the workgroup’s recommendation  (item
I} that the capacity of Blair Slip 1 be maximized 1o the extent practicable. EPA will also extend
this recommendanon 1 the St Paul Waterway disposal sie. The vutreach torum’s
recommendation on upland mdustrial Bl (tem 20 was presented in sufficient concept-level detail
i allow tor turther development dunng remedial design. The mrormavan presented i the
recummendations wis not however, suricrat o allew EPA to select alternative on-site upland
dinposal sites rather than doposal ot dredged matenals in an upland regional Tandtill. EPA wil)
dlow PRPS to develop such alternatives dunne remedwl design. 11 they can be demonsirated to
EP A~ sdtstac i to be compatthle with exesuny Lind use. protective of human health and the
snviomnent. complunt with gpphcable v relevant and appropridte regquirements and  cost
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effective. then EPA will consider these on-site altematives as a means 1o reduce or eliminate the
need for disposal at an upland regionai iandfill.

EPA's ESD includes upland disposal. capping and DMMP disposal as appropriate {itern 3). EPA
5 also willing to make contaminaled sediments available to a vendor for bench testing of
treatment technologies {item 4), if requested and if compatibie with the cleanup schedule, but will
not require any such testing of the potentially responsible parties (PRPs).

In summary, EPA has selected Blair Skip | and the St. Paul Nearshore Fill and disposal at an
upland regional landfill as disposal sites to contain contaminated sediments dredged from Hylebos,
Thea Foss, Wheeler-Osgood, and Middle Waterways. The location of these disposal sites is
shown in Figure 4. EPA will consider an upland on-site {ill as an alternative to disposal at an
upland regional landfill if it meets the criteria discussed above. More detailed information about
the selected disposal sites is provided below.

B. St. Panl Nearshore Fill

The St. Paul Nearshore Fill (see Fig. 4) will consist of a containment berm and dike of clean
dredge materi2! andfor szlact fill material across the mouth of the waterway. New intertidal
habitat will be constructed on the face of the berm.

The fill will create an upland area on top of which Simpson Tacoma Land Company (hereafter
Simpsen) plans to expand its manufacturing facilities. In order to accommodate the volume of
material that needs to be dredged from the Thea Foss, Whegler-Osgood, and Middle waterways,
the St. Paul Waterway must be deepened. A preliminary facility layout that will be refined in the
tinal design process indicates that the St. Paui Fill will have a capacity of dpproximately 600,000
to 750,000 cubic yards. EPA requires that the St. Paul Nearshore Fill be utilized to its maximum
feasible capacity. Once all the contaminated materzal that needs to be disposed is placed into the
St. Paul Fill, the area will be covered by a 6 to 7 foot thick cap.

Construction of the St. Paul Fill will require relocaticn of the log haul-ou: factlity currently
located at the head of the St. Paul Waterway. Simpson is proposing to relocate the facility to the
mner end of the subtidal poction of Middle Waterway. at the mouth. Simpson will need to receive
approval from Ecology to ensure that their plans are consistent with Ecology policy concerning
new log ratting and haul out areas. The relocated iog haul out faciity must be designed to avoid
and minimize habitat impacts end 1o me2t the Best Management Practices (BMPs) in the Ciiv of
Tacoma’s Shorehine Program and comply with pracuees recently agreed upon tor log haul out in
Hvlebos Waterway (e.g. no log grounding and bark control). Design details of the facility wilt
dlxo need to be approved by EPA.

The creatien of the nearshore 1wl result in the loss of approximatziy 13.6 acres of littoral and
subtidul aquatie habiat including 7.6 aeres of mudtlats, This particulsr habitat loss s ot great

concern 1o EPACthe Trustees. the Fuseilup Tribe, and ather interested parties. Atthough the site
s been degraded by hstong indusistand comme rew! navigaton use. 1t st provides impaortant
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fish and wildlife support functions (refugia. teeding. migration) and compensatory mitigation is
required 1o offset loss of habitat and other impucts.

After evaluation and input trom the interested parties. Simpson developed a compensatory
mitigation plan to offset tosses due to the proposed nearshore fill. The mitigation plan was
designed 10 emphasize recovery for migratory salmonid populations by providing a nearshore
habitat connection between the Puyallup River and other existing nearshore habitats. The plan
includes approximately 25 acres of estuarine habitat comprised of 15 acres of enhanced and 10
acres of created intertidal habitat. creation of a tidal channel and wetland marsh with a fresh water
source, and preservation of land for a potential connector channel between the Puyaltup River, the
marshland, and Middle Waterway,

At this time, EPA is uncertain of the ability of the Upper Middle Waterway mitigation area to
fully function as claimed. EPA believes there are insufficient baseline fish use and salinity data in
both St. Paul and Middle Waterways to provide reasonable assurance that juvenile salmonid use
will equal or exceed current use levels within the St. Paul Waterway impact area. This
uncertainty is partially related to the fact that the St. Paul Waterway is closer to the Puyallup
River and its associated fresh water turbidity plume compared to the more distant upper Middle
Waterway. Consequently, the provision of a perennial source of river water to the compensatory
mitigation lands in the upper Middle Waterway is critical to its functional success toward
conservation and recovery of salmonids.

The Habitat Plan (April 2000) notes an option for supplying fresh water from the Puyallup River
via rehabilitation and use of a City of Tacoma soon-to-be-abandoned water line along 11® Avenue
that will become available in the year 2000 after a new water line is constructed. This pipeline
option could potentially allow transfer of the necessary votume of fresh water to the Middle
Waterway to achieve immediate benefits to salmonids, including development of brackish marsh
habitat. In the future the pipeline could provide fresh water to potential restoration of intertidal
brackish marsh and tidal channel habitats in the Delta Reserve/former industrial properties south
of 11" Avenue.

EPA is requiring that this pipeline option. and other fresh water source(s) as necessary to meet the
volume specifications. be implemented to assure full function of the mitigation project and. in
part, o compensate for resource losses from the remedial activities in the Thea Foss Waterway,

Design of the pipe must meet the tollowing requirements:

&) Muaximze flow valume. but at 4 mimimum must provide enough volume to create
J treshwater lens sixinches deep under stratified conditons and extends at least
two-thirds the length of the waterway Pumped urtesian well water can be used as
nevessdry to achreve the mimmum tlow volume. Approprately treated stormwier
ar starmwater that meets the appropriate discharze standards may also be used o
supplement the tlow, but the preterred supplemenial source s artesian well water.



b) The capability to eventually divert lows trom upper Middle Waterway to the
former industrial properties south of [1® Avenue. if those properties are acquired
tor restoration purposes.

Additionally, EPA has determined that the risk of mitigation success/failure must be specifically
factored into habitat plans and provided for up-front rather than solely as a post-construction
contingency. Accordingly, EPA will require additional acres of aquatic habitat be constructed in
addition to what is proposed in the Habitar Plan and Design Report (2000) to offset the risk of
mitigation failure, EPA will ensure that the requirements specified in this section, and the
performance criteria specified in Section IV.F., are included in a final compensatory mitigation
plan during remedial design that must be approved by EPA.

C. Blair Slip 1

The Blair Slip 1 disposal site is located at the mouth of the Blair Waterway. The Port of Tacoma
has applied for a permit to fill this slip to the ground surface with clean fill (although they have
indicated a willingness to use contamunated sediments as fill if required by EPA). The fill project
would consist of constructing a berm across the front of the existing slip and filling behind the
berm with contaminated sediments to an elevation of +9 feet MLLW, then adding a 7-foot sand
cap, converting 13 acres of aquatic [and to vpland. This fill would be part of a larger Port project
to build a new terminal at this location. The Port’s permit application is currently under review by
the Corps. With this ESD, EPA requires that this slip be filled with contaminated sediments.

The current capacity of this site is 640,000 cy.

Information developed by the Port of Tacoma indicates that the slip capacity could be expanded
to 750,000 ¢y if additional clean material is dredged from the bottom of the slip and sent for
disposal at a DMMP open-water site. This ESD requires Blair Slip 1 to be designed to utilize its
maximum capacity for contaminated sediments to the extent technically practicable.

The creation of a nearshore Nl at this site will result in the loss of 13.1 acres of aquatic habitat
(including 3.1 acres of intertidal and shallow subtidal habitat). Large piers currently cover the
majority of the intertidal and shallow subtidal habitat. An additional 1.1 acres of subtidal habitat
would be converted to shallow subtidal and intertidal habitat. Approximately 0.6 acres of existing
subtidal habitat would be modified into sloping subtidal habitat.

Mitigation is required under Section 404 of the Clean Water Act t compensate for the impact of
the NI on manne habitat. The draft compensatory mitigation plan for use of Blair Slip !
(December 199%) that was submitted to the Seattle Dwstrict. Corps of Engineers. as part of the
permit application process is insutficient to offset habitat losses and 1t 1s uncledr as to how it
would contribute to conservation and reeovery of ESA-listed species. EPA believes that the
Simenstad report demonstrates that there s sutfivieat opparivnity within the Commencement Bay
and lower Puvallup River watershed te develop compensators nutigaton that also supports
comervation of ESA-sted species. Final compensatory mitization plans will follow the
performanee Criterid disctisaed i Secuon IV F
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D. Upland Regional Landfill

For the purposes of evaluating the upland regional landfidl alternative. EPA identified two upland
regional landfills that have the capacily to accept the possibie dredging volume of Hylebos
sediments: Roosevelt Regional Landfill near Goldendale, Washington. and Columbia Ridge
Landfill near Arlington. Oregon. These sites are licensed Subtitle D commercial fandfills. Bulk
chemistry testing during pre-design indicates the sediments in areas other than *hot spots” (see
Section I1.C.) are suitable for disposal in a Resource Conservation and Recovery Act Subtitle D
landfill for solid waste; additional testing will be done in design t¢ confirm this. Both are
approximately 200 miles from Tacoma. Dredged sediments would be offloaded landside into a
confined stockpile/dewatering area. The location of this temporary disposal area has not yet been
identified, however. there are vacant parcels on the shoreline in the vicinity of the dredging
project that would provide sufficient capacity. Depending on the weather and water content of
sediments, an extended period may be required for dewatering. The free water and interstitia)
water drained off during the rehandling process would be treated as necessary to meet water
quality standards as required by the Clean Water Act and then discharged back to the waterway.
After the sediment has been dewatered, it would be loaded into trucks. transported to a rail
transfer facility, and transported to the landfill by rail. No compensatory mitigation is deemed
owing for disposal of material into an upland regional landfill; although the requirement to avoid
and/or minimize adverse impacts is still applicable.

E. Utitization of Disposal Sifes

The City of Tacoma has recommended to EPA that the Thea Foss and Wheeler-Osgood
contaminated sediments be placed in the St. Paul Nearshore Fill and. if possible, also the
contaminated sediments from Middle Waterway. Biair Ship t and an upland regional tandfill
would then be used for the contaminated sediments from the Hylebos Waterway. EPA supports
this mix but reserves the flexibility to allow the PRPs to make adjustments during design based on
final disposal capacity. volumes. and timing. EPA also will continue to review disposal site
designs to ensure that environmental impacts are minimized and unavoidable impacts are
adequately compensated.

VIl. STATUS OF SOURCE CONTROL
A. Background

The ROD recogmzed that the sources of contuminution throughout the CB/NT Supertund site
would huve to be controlled before sediment clesnup could be dchieved. The cledanup strategy
tor CB/NT has been o ehminate or reduce ongomng sources of problem chemiculs to the extent
practicable hefore implementing in-wuter cleanup actions. While Superfund s an effective tool o
Clean up exasuny contamination, ather authantes are aeeded to address ongoing releases. Several
tederal state and local programs were wdentilied s tools to address source control independently
ot Nupertund I 19SS EPA and Eooloes entered mio an agreement that identified the Ecology



Commencement Bay Urban Action Team (UBAT) as lead for implementing source control
actions. Ecology uses many regulatory tools to contrel sources. inciuding the Model Toxics
Control Act (MTCA) 1o address upland and groundwater sources and pollutant discaur2s c2rmits
under the Clean Water Act to address direct discharges 10 the waterways. Ecology reponts its
progress on the control of sources 1o EPA and consults with EPA on whether source control is
sufficient 10 move forward with in-water clean up actions.

This ESD does not propose any changes to the source control strategy set forth in the 1989 ROD
or the 1992 Source Control Strategy. However, additional information is provided below on how
the strategy is being implemented at Thea Foss, Wheeler-Osgood, and Hylebos waterways.

The administrative mechanism used by Ecology to inferm EPA of its progress on source control is
a senes of reports called Milestone Reports issued for each problem area identified in the ROD.
There are five types of Milestone Reports and their purpose is as follows:

Milestone | - On-going Confirmed Sources Identified. Ecology has investigated and
evaluated all potential sources, and wdentified all on-zoinz. confinmzd sources of preblem
chnémicals.

Milestone 2 - Egsential Administrative Actions in Place for Maijor Sources. Ecology has
issued administrative actions, such as orders, consent decrees, or permits, to address
major sources of problem chemicals in each problem area to ensure that they will be
controlled to the extent necessary to prevent sediment recontamination. Major sources
are those most directly linked with current sediment impacts.

Milestone 3 - Essential Remedial Action Implemented for Maioréeurces._ Ecology has
implemented ali of the remedial actions. such as upland soil cleanup. adoption of best
management practices, storm drain cleaning. etc.. for all major sources. Essential remedial
actions are those needed to eliminate or reduce those contaminant sources that are most
likely to recontaminale sedunents.

Milestone 4 - Administrative Actions w Place for All Contirmed Sources. Ecology has
implemented all of the admunistrative actions discussed under Milestone 2 for all
confirmed sources.

Muestone 5 - Remedizl Action [mpiemented for All Sources. All essential source control
work under the decrees. arders. or permuts has been complered.

To date, Ecalogy.has completed the tollowing Milestone Reports for Hylebos. Thea Foss. and
Wheeler-Osgood witervays:

Mouth of Theg Fosa: Milestones |ehrough 3
Head of Thea Foss Milestones T and 2
Wheeler Osaood Midestoaes | throwsh 3



Mouth of Hylebos: Mdestones | through S
Head of Hylebos: Milestones 1 through 5

EPA expects that all Miestone Reports will be submutted and approved by the end of 2001.

The following sections provide more detatled information about completed and on-going source
control actions at Thea Foss, Wheeler-Osgood. and Hylebos waterways. Because the nature of
the sources of contamination are quite different between the Thea Foss/Wheeler-Osgood
Waterways and the Hylebos Waterway, the types of source control implemented and issues
associated with them are different. While much of the source identification and control work at
all waterways has focused on working with ndividuat facilities, Thea Foss Waterway has
presented some unique challenges due to several large storm drains discharging into the waterway
and multiple sources and deposits of NAPL.

B. Thea Foss and Wheeler-Osgood Waterways

Ecology identified numerous sources to the Thea Foss and Wheeler-Osgood waterways and ook
cleanup action. Some of the sources that were cleaned up include the following:

D Street Petroleum (groundwater at petroleum facility)
Superior Oil {groundwater at petroleum facility)

UNOCAL (groundwater at petroleum facility)

BP Qi (groundwater at petroleum factlity)

Totem Marine Services (boat yard, hull washing)

Picks Cove (boatyard, hull maintenance. stormwater)

1.M. Martinac (shipyard, stormwater and sandblast grit on beach)
Marine Iron Works (storm drains}

West Coast Grocery (storm drains)

1147 Dock Street (bank contamination)

Chevron Bulk Plant (sois)

MPS/Truck Rad Handling (storm dramns)

Kleen Blast {storm drains)

Olympic Chemical (groundwater)

City-owned parcels (various historical sources on west shore)

In addion o Ecology’s etforts o control independent sources at Thea Foss and Wheeler-
Osgoud waterways. the City of Tucoma has been actively involved in controlling municipal
sources by implemenung the Stormwater Management Plan for Thea Foss Waterway, The
program 1s required as part of the City's NPDES permut and lays out a step-wise. on-going
process tor charactenzatmn of 2fluent. denuticeion and priontzation of potential chemical
SRR oS I addrzss sources. and mamtornng and reporting onresults. Under this progeim.
the City ot Tacomma has conducted hundreds of mspections. required businesses to implement best
Mandagemient practces. and reguired cleamng of stormwater drains, fines and catch basins, These
ahoas, coupled with Ecology s eitorts, have chinunated of reduced numerous sizaiicant sources
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of contamination to stormwater discharging to the waterway. A summary of the stormwater
source control actions undertaken for tne Thea Foss and Wheeler-Osgood waterways by the City
of Tacoma s described in the Round 3 Data Evaluation and Pre-Design Evaluation Report.

While much progress has been made and many sources have been eliminsted or reduced, source
control is and will continue to be an ongciig prevention activicy. Based on existing information.
there continues to_be some risk of recontamination of sediments towards the head of the Thea
Foss Waterway if further actions are not taken to reduce sources of BEP (bis[2-ethylhexyl)
phthalate) and PAHs (polycyclic aromatic hydrocarbons). Ecology still must select and
implement a cleanup for the coal tar and creosote sources on the uplands at the bead of the Thea
Foss Waterway. The City of Tacoma also must implement further actions, including potential
capital improvements to the municipal storm drains to reduce contaminant loadings to eliminate or
significantly reduce the potential for recontamination of sediments. EPA and Ecology are
working to ensure that appropriate controls are bewng applied to the stormwaler sources
considered likely to contribute to sediment recontamination. Additionally, in accordance with the
ROD, results from the monitoring of seduments and effluent discharges will be used as feedback to
the regulatory ageacies who will moniior the effectivazzis ¢ source control actions. See Section
IV for additional discussion about and specific requirements for source contrg!.

G Hylebos Waterway
Ecology identified 10 major ongoing sources to Hylebos Waterway sediment contamination:

Occidental Chemical Corporation (manufacturer of chlonne and chlorine-based chemicals)
EIf Atochem 3009 Taylor Way (inactive log sort yard) N

Elf Atochem 2901 Taylor Way (tormer manufacturer of chlorine-based chemicals)

Kaiser Aluminum and Chemical Cosp. {metal fabricator) '

General Metals ot Tacoma (metal scrap yard)

Wasser Winters (inactive log sort yard)

Louisiana Pactfic (operating log sort vard)

Tacoma Boat (former large shipyard)

B&L Landful (drains to Hylebos Creak)

Blair Backup Property (inactive log sort ydrd)

Essential source control actions have been completed for all of these facilities. as documented in
Ecology’s milestone reports for Mouth and Head of Hyvlebos Waterway.

ln addition. Ecology wenttied 19 ather ongomyg sources of contamination t Hylebos Waterway
sedunents. Essential admimistrative actions torders. decrees. or permitst are in place to address all
0l these sourees of problem chemicals to Hyvlebos Waterway sediments. us documentad in
Ecoloyy's November 1999 Milestone 4 reports for Mouth and Head of Hylebos Waterway,
Ecolagy issued ity Mulestone 3 reperts. documenning completton of seurce control for all Hyvlebos
MWoatenvay sourdes on june 14, 2000



Ongoing sources of sediment contamination from these taciities have been addressed through a
variety of permit and cleanup actions. including excavation and/or capping ot upland
contaminated soils. groundwater pump and treat. installation of sheet pile barrier walls, control of
industrial and storm water discharges. and long-term monitoring programs. Appended 10 the
Milestone 3 and 4 reports for the Head of Hylebos Waterway are evaluations of the effectiveness
of groundwater and stormwater controls in preventing sediment recontamination after the
completion of source control actions. These technical memoranda describe a conservative
approach. based on data collected after source control actions have been completed, to estimating
stormwater and groundwater contaminant loads to sediments. A similar analysis was completed
for Mouth of Hylebos facilities in the Mouth of Hylebos milestone reports. The evaluation
concluded that, in general, there was a very low risk of recontamination of Hylebos Waterway
sediments from groundwater or stormwater discharges. Nonetheless. in accordance with the
ROD., Ecology will continue to monitor and evaluate the effectiveness of source control actions.

VIII. SUPPORT AGENCY COMMENTS

Ecology concurs with this ESD. In particular. Ecology supports EPA's efforts to work with the
Corps 1o integrate the Supertund cleanup on the Hylebos Waterway with a navigational dredging
project and dredging for private development purposes. Ecology offered to explore grant funding
opportunities to facilitate this additional dredging. Ecology is concemned about respoasibility for
oversight of navigational dredging of contaminated sediments after the Superfund cleanup.
Finally, Ecology encourages EPA to begin cleanup in 2001.

The Puyallup Tribe also concurs with this ESD. However, the Tribe stated concerns about a
number of things they believe need to be emphasized in the remedial design to support salmon
recovery. These include:

a) emphasize permanence and long-term etfectiveness in the cleanup design:

b) design intertidal cleanups to prevent or minimize habitat loss: and

¢} avoid use of natural recovery as a cleanup method as much as possible.
The Tribe also stated their support tor the bay-wide mitigation approach {(see Section IV.F.) and
providing “up-tront” mitigation to address uncertainty in mitigation plans.

EPA will continue to coordinate with Ecology and the Puyallup Tribe to incorporate their
concerns to the extent possible during remedial design and implementation of the cleanup.
Concurrence letters trom Ecology and the Puyallup Tribe are attached as Appendix B.

IX. AFFIRMATION OF THE STATUTORY DETERMINATION

Conswderg the new information that hus been developed in this ESD und in the Admunistrative
Record, EPA beheves that the cleanup plan s and will be protective oi human health and the
snvironent. comphes with Federal, Stite and Tribal requirements that are applicable. ar relevant
and appropriate & this remedial action asadenntied in the ROD twith the addition of ESA). and is
costeettectne  Tins remedy utilizes permanent safutions and alternative treatment technologes o
the vl Mot practodble tor this site Howeser, because tredinient was not tound o be

Eero, o, s



practicabie. this remedy does not satsty the statutory preference for trealment as a principle
clement. Because this remedy wil result tn hazardous substances remainmeg onsite above health-
based icveiy, & review will be conducted within five years afier commencement 6f th2 remedial
action 1o ensure that the remedy continues (o provede adequdte protechon of human health and
the environment.

X. PUBLIC PARTICIPATION ACTIVITIES

EPA has held regular public meetings and has 1ssued many fact sheets to update the public on its
activities since the ROD was signed in 1989. Because the selection of disposal sites was of
particular interest to the public, EPA has held a series of “Disposal Sites Forum” meetings since
1996. In these meetings, options for sediment disposal were discussed with members of the
public, government agencies. Native American tribes, environmental groups, and industcy
representatves. The group developed a list of candidate sites considered “most promising” for
sediment disposal. All of the sites that were considered by EPA are on that list.

EPA mailed a tact sheet and held a 45-day public comment period from July 1, 1999 to August
16, 1999 on fts pro~nsed refined list of disposal sites. The refined list included four sites.
Approximately {C0 ceople attended a public meeting on June 21, 1959 to discuss the refined list,
as well as the latest information on source control and the waterway cleanup plans. EPA also
held two meetings with homeowners who live near the location of the propased Mouth of
Hylebos disposal site on July 28, 1999 and November 3, 1999, for a more detailed discussion of
that disposal site. On January 12, 2000, Chuck Clarke, EPA’s Regional Administrator, met with
residents of Marine View Drive t0 hear their concerns about the proposed Mouth of Hylebos
disposal site. N

EPA considered the comments received from the public in developing the draft ESD. EPA
recetved more than 20 letters commenting on the June 1999 fact sheet. Many letters urged EPA
10 move forward with the cleanups of the waterways and 0 select the St. Paul Nearshore Fill site
as & disposal site. There were also letiers expressing opposition to the Mouth of Hylebos disposal
site. The issues rawsed in these letters wcluded concers about noise during Construction,
concerns about construction activities impeding water access. the site’s geologic stability, the
impact on property values. the potential effect on the drinking water supply. the impact on
homeowner views. and others. EPA also received comments from 4 number of pzople who
support disposal on staie-owned aquatic lands and who urged use ot a CAD site.

EPA mailed 4 tact sheet describing the drelt ESD o 13000 people. A public comment period was
held Trom November 29, 1999 t Junudary 3. 2000, Over [(¥) people attended a public mezuny
held by EPA op December 8. 1999 to discuss 1t proposal and take comments trom the public. A
reguest fr an extensisn w the comment perind wus recerved. and the date to submit public

comment was exiended unnl February 20 2000

FP A revened Isocomment kevers durny the public comment perind - Mapy letters 2xpressed
appesition Lot propesed Mol of Hyvlebosdisposal siie and o the prapesed cleanup action 1t



the head of the Thea Foss Waterway. Comments were received from the Puyallup Tribe and from
state and federal resource agencies who expressed concemns related to the specific cleanup plans
and mitigation proposed under the Clean Water Act.

As a result of the opposition 1o this proposed stie. a group of potentially responsible parties called
Partnership for a Clean Waterway (PCW) hired a consultant. Merritt & Pardini. to conduct a
series of workshops to look for creative solutions to the cleanup of the Hylebos Waterway. Three
workshops were held from March through June 2000. The workshops brought together federal,
state, and local agencies. the tribes, and interested comsmunity members to identify concerns and
explore alternatives to the Mouth of Hylebos CAD site. EPA attended all of the meetings, and
the information has been considered for the final decision in this ESD. EPA has placed the
recommendations that resulted from the Merritt-Pardini workshops in the administrative record.
In particular, EPA has incorporated the recommendations to maximize the capacity of Blair Slip |
to the extent practicable and to allow further consideration of upland disposal on an upland
parcel(s) of property if impilementable and in compliance with any ARARs.

A summary of the comments received during the public comment period and EPA's responses 15
inciuded as Appendix C to this ESD.

Signed:

§/3/s0

. Date
Ottice ot Envronmentat Cleanup
Appendices
A Cost Summaries for the Hylebos. Thea Foss and Wheeler Osgood Waterway Remedial
Actions
B State of Washington Concurrence Letter

Puvallup Tnibe of Indians Concurrence Letter
C Respansiveness Summary
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Table A-I. Cost of Dredging Hylebos Waterway Sediments and Disposal in Blair Slip 1

{640,000cy)
Category Quantity LUnit Unut Cost Cast
Disposal $ie &40.000 €V 53] (5}
Divpesal Site Develapmeny
Mobilizatios and Demobilization
Prer Demolmon Equipmeny 1 LS 50.000.00 $0.000
Clamshell Equiptnen | LS 100.000.00 200,000
Hydraui Equipment | LS 100,000.00 100.000
SHe Preparstion _
Fuer Demolien 5.600 TON 150.00 990,000
Temporary Facilities (Refocate Fagilines, Lighang. Site Office) 1 LS 250,000.00 150,000
Berm Fawadation Excavation and Disposal at PSDDA Site
Clamshell and Borom-Dump Barge 45.000 Cy 150 318.000
DNR Shsposzl Sae Use Fee 15.000 cYy .45 H.000
Berm Cosvtruction w/lmported Crushed Matertal
Boeom-Dump Barge {-50 feet 1o -5 feer) 76.000 cY 14.00 1.064.000
Haul Barge and Clamshell {-5 fect to +18 foet) 25.000 Y 17.00 135.000
Berm Outer Stope Rlprag, 2 feet Thick (Claas IT) 10,400 Ton 20.00 208.000
Place 7-foot Cap with Sand (Fom Puvallap River by Hydraulic Dredge
Hydraule Dredging 180.000 cy 5.00 S00.000
DR Sand Purchase Cost 180.000 Y N L] 574,000
Budges Allowance 1@ lnstall Wick Drains [ LS 1.000.000.00 1.000.000
Water Qualins Mositering ] LS 250.000 00 250.000
Surveying [ LS 145.000.00 145.000
Mitigation and Vianutaring <5 ! LS 3.150,000.00 3.350.000
Lang-Term Monitering and Maintenance <> | LS 760.000 00 “60.000
Land Acquisition €3> | s Qm
i
Cost Subtatal i HIEMERT )
L .
Engineering L Desrgn 154, | P E9A 00 E
: ! -'
iConungencs j 0 ) L |
: ! ! 'l
Tatal Extimated Uinpaval Sice Cont =12 ] HE BRI ¢ 7} |

X i E N R 3 Do
Source:  Hulehos Witerwiw Pre-Remedind

e

fon Evaiuation Report, Hyvlebos Cleancep



Table A~1 (contipbued)

Caegory Quantiy Lan Lne Cost Cost
Disposat Sue 610,000 ¢v () {5)
Dredping end Dispasal
Dredge Hylebas Watersay Sediment {S¢¢ Section 6}

and Dispose of st Site 12 <4>

€Clamsheil and Bottom-Dump Barge 354.000 cy 6.50 2,101,000
Clamshell and Rehandling «w/Ocerick and Flaz-Deck Barge (Fuil above - Teet) 286.000 % 12.50 3.575.000
Dredging and BDisposal Subtotal 5.876.000
Engineering and Design 15% 431,000
Construction Overtight and Manitaring

by HCC Authorized Representative 1 LS 250.000.00 150.000
Contlngency 0% 1,175,000
Dredging amd. Dispossl Cott Total 8.182.000
Total: Depossl Site Development and Dredging tod Disposal Cost <) > 72.535.000

<1>The cxuimated con for constructon of Mearshore CDF 12 (Stipl) includes alt andicipated constuction-related costs, without consideration of
whether the costs are commercial development costs associated with the Port of Tacoma's proposed filling of Slip 1 to expand 1ts exrsting manne

contanet facilin, of CERCLA responsc costs associsied with the handling and dispasal of Hylebos dredged sediments

2> Long-term momtonng monitanng and mantenance <osts were calculated based on the Confined Disposal Site Srudy,

Pregnmmanc £IS. Daf. Febnare 1999
<3> No cost for land scquisition, 1f anv, 15 ncluded w this cost estimate

<4> Cost Joes not incude dredging under floaung docks and Nied smugtes.

<52 Miugation costs prosided by Port of Tacoma (9.24 99 Mema 10 HCCY, based on the Pont's proposed muigation plan for

Tominal } 2 Nonhern Expansion Plon (PIE, December 22, 1998}




Table A-2. Cost of Dredging Hylebos Waterway Sediments and Disposal in an Upland
Regional Landfill (300,000cy)

Category Quanney Lan Cnn Cost Cost
Dredee and Dispose J00.000 cv Sediment 15 s
Mobization | LS 250,009.00 250,000
Dredge Sediment (Clamshell} fram Hylebos Waierwey Probkem Areas, 300,000 cy 260 1.380.000
and Off-Loxd 10 1 Land-Side Stockpile Arez <1> <2>

Dewater Sedlment <3> 300000 Y 1.20 160.000
Loxd Sediment lnta Wasre Magsgement Gondola Cars ' 300.000 <y 1.00 100.000
Traasport ta Regiaasl Landfill and Diéspose 150,000 Ton 30.00 13,500,000
Moaitoriag During Constructkn ] LS 200,0006.00 200.000
Mhilgation | LS NIA, NIA
Long-Term Moaoitoring and Maintenance | LS NiA WA,
Laad Acquhition \ LS WA NiA
Cast Subfotal §7.490.000
Eogineering & Design 15% 1.624.000
Contingency 0% 1.492.000
Total Estimated Dredeing and Disposal Site Coat = Project Cost 13,612,000

<|> Cast Estimale does not in¢lude dredging under foating do<ks and (ixed structures.
<> Cosl eslimate does not include land exsement, if any, for sockpile site,

< 3> Casl estimate includes barrier, impermezble tiner, runoll water collection and disposal.

Source: Hylebos Waterway Pre-Remedial Design Evaluation Report, Hylebos Cleanup
Committee, November, 1999.















Tabieh— 3 Preticrnary Enginter's Cont Estomate of Wattray Lemadiasion Alernathe S

BT o ) St e

with Dispoual of the 5L Pauad '~ 'worw Facility

TasE quaramt [ustt]  urtcosl  cOay

PRELONSTRLUCTION
AAODu:E Ao, DHpvnobe £ 20ron 1 A 1550000 § 150000
Baseiree Water Ouahity Sunver ! Ea $100.000] § 100,000
Pree and PoiOvedge Suren . £ 250000 § $0 000 §

NEARSHORE FACLITY CONSTRLCTION
Croonsl Facdiey Pregarancn

Lemave and Onoowe of Piing e a) |28 00| § Lleke o o
$ue, Budding, and Utdioe Demaimian 1 |73 $193.000 ) 150 000 |
Creepen Searinons Faciite and Conue Berm
Bem Conmruction beiter Bler -5 R mallwy wioos | Cr i525] 1 876,400
Berrn Conutnucuon aoowe flev - § B aalLw 15,000 [ $8.00] 184000
tmisfaaon of Crerow Wen H £ $40,000| % B0y
Carmirucuon of Perimeter 8emm 7,500 (a4 .00 § £0.000
Cag Neanhare £ Sae 10 Finnhed S.ubym
Matale \Waierway ExCavaced Magnal 90,000 Y $4.00( § 360,000
OthSae Dreage sateny 42,500 oy fars s 171.9C)
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State of Washington Concurrence Letter
Puyallup Tribe of Indians Concurrence Letter



RECEIYED

STATE OF WASHINGTON JUL 21 2600
DEPARTMENT OF ECOLOQCY Eavironmenent Wesoup Offiee

PO. Box 47600 * Olfvmpia. Washington 98504.7600
13601 407-6060 * TDD Onlv tHearing Impatted] 3601 407-6006

July 17, 2000

Ms. Lort Cohen
EPA Region 10
1200 Sixth Avenue
Seattle, WA 98101

Dear Ms. Cohen:

The Department of Ecology (Department) has reviewed EPA’s Explanation of Significant
Differences (ESD), dated June 2000, for the Commencement Bay Nearshore/Tideflats
Superfund Site. The ESD describes the cleanup plans for Hylebos, Thea Foss, and
Wheeler-Osgood Waterways. The Department concurs with the ESD.

The Department appreciates EPA’'s willingness to work with private parties and the Ammy
Corps of Engineers to integrate navigational dredging into the remedial design schedule,
if there is interest by the pnivate parties. The Department also appreciates EPA's
statement encouraging private property owners and waterway users to consider any
current or future additional dredging needs and to alert EPA. The Department continues
to be avarlable to help with this endeavor, including potential grant funding to local
public entities that provide financial support 1o navigational dredging. The Department
will not assume responsibility for overseeing navigational dredging of Hylebos sediments
contarunated at depth above levels suitable for open water disposal under PSSDA. The
Depariment maintains that such responsibility remains with EPA under CERCLA.

In addinon. the Department has reviewed EPA’s revised estimate for the residual PCB
level 1n Hviebos Waterway post-remediation ("Recalculation of Residual PCB
Concentrauons in Commencement Bay Sediment”™. undated). The Hylebas remedy
selected 1n the 2000 ESD assumes that ot least 940.000 cubic vards of sediment will be
remosed from the waterwas. whereus the 1997 ESD assumed only 308,000 cubic vards
of sediment would be removed  Becuuse considerabiy more PCB's will be removed than
anicipated 1 1997, the restduad PCB level that EPA expects o uchieve 15 now 23%
below the level selected i the 1997 ESD and t4¢% below the level unginally proposed in
the 1439 Reoare o Deciston These salculations are based on srez-werchied averages for



Ms. Lon Cohen
July [7, 2000
Page 2

Hylebos Waterway. The Department concurs with this analysis and the new cieanup
goal, assuming additional active remediation wouid take place if the goal were not
achieved 10 years after cleanup.

EPA should continue to push for a 2001 start for active remediation and we will assist as
we can 1o see that goal realized.

Sincerely

B Lik ///%,/

James J. Pendowski, Manager
Toxics Cleanup Program

- JIP:nh



Allisoa Hilmer . .
US EPA Region 10 RECEWED

Sixth Ave ,
éiﬁ!e. WAA%IOI JUL 24 2000

£pviruameniat Ueaaup (M}

Re: Concurrence on Explanation of Significant Differences (ESD) Commencement Bay Nearshore
Tideflats Superfund Site.

Dear Allison:

Thank you for taking the time and meeting with me to review the above referenced document. With this letter, the Puyallup Tribe
concurs on the ESD for ¢lean up of Hyiebos and Thea Foss/Wheeler Osgood waterways and dispesal site selection for the CB/NT
Superfund Site.

Although the Puyallup Tribe supports the cleanup of contaminated sediments from the Hylebos and Thea Foss/Wheeler Osgood
waterways, we have numerous concems regarding the menu of proposed methodologies (o achieve cleanup.

As stated in our |/31/00 comment letter to your agency, the Puyallup Tribe of indians are the indigenous people of Commencement
Bay who still rely on the aquatic resources of this embayment for subsistance as well as cultural and spirtual health. Additionally, the
Tribe owns valuable economic properties on the Hylebos and Blair waterways. The ultimate success of this cleanup means more to
this Tribe than another entiry.

The recovery of salmonid stocks will continue to be in jeopardy if the cleanup remedy fails. The Tribe insists that during remedial
design, EPA places a higher preference or permanent long-term effective cleanup, All fntertidal cleanup must be designed to prevent
habitat loss. The reliance on Natural recovery, particularly in Hylebos waterway needs to be minimized. The Puyaliup tribe remains
unconvinced that namurz| recovery can be achieved in an active navigational waterway.

Finally, the Tribe fully supports the rwo in water disposal sites identified in the ESD. The mitigation is adequate but the Tribe has
some concem regarding the “uncerainty factor” as it relates to the Simpson proposal. The Tribe feels that this uncertainty factor is
true for all mitigation and restoration projects undertaken in Commencement Bay, As pari of the CW A section 404 and ES# salmon
recovery, the Tribe belicves that this factor shouid be applied Baywide and that EPA and the Natural Resource Agencies support the
option of establishing up front additional mitigation either through an additional project or a mitigation bark o develop a project
tocated in the river node area identiffed in the Baywide habitat assessment.

in conclusion, the Puvallup Tribe of Indians concurs with the final ESD. However, the Puvallup Tribe encourages the EPA 10 work
with the PRP's during remedial design 10 achieve cleanup solutions that will be the most protective of human health and the natural
resources of Commencement Bav. The Tribe looks forward 1o the cleanup of these waterwavs and remains supporiive of EPA's
efforts.

Sincereiy.
[ SN
Bl sulbivar

Durector of Narural Resourges &
Enviranmentai Prograis,

(N | rbgrt sun
Fosheries
Lewval
Foiee

2002 East 28th Street . Tacoma. Washington 98404 . 206/597-6200
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LIST OF ACRONYMS

AET apparent ettects threshold

AKART all known and reasonable treatment

ARARs applicable. or relevant and appropriate requirements
BA Biological Assessment

BEP bis-2-ethythexyl phthalate

BMPs best management practices

CAD confined aquatic disposal

CBN/T Commencement Bay Nearshore/Tideflats

CD Consent Decree

CERCLA Comprehensive Environumental Response, Compensation, and Liability Act
CFR Code of Federal Regulation

CHB Citizens for a Healthy Bay

COCs contaminants of concern

cy cubic yards

DDD dichlorodiphenyldichloroethane

DDE dichlorodiphenyldichloroethylene

DDT ~ dichlorodipheayltrichloroethane

BMMP Dredged Materials Management Program
DNAPL dense non-agueous phase liquid

DO dissolved oxygen

Ecology Washington State Department of Ecology
EPA U.S. Eavironmental Protection Agency
ESA Endangered Species Act

ESD Explanation of Significant Differences
HCC Hylebos Cleanup Committee

HPAHs high molecular weight PAHs

LNAPL hight non-aqueous phase hquid

LPAHSs low molecular weight PAHSs

MCUL minimum cteanup level

MLLW mean lower low water

MLs maximum levels

MTCA Model Toxics Contral Act

MUDS multi-user disposal site

MWAC Middle Waterway Action Commitiee
NAaPL non-agueous phase hgurd

NCP National Contingency Plin

NEPA Nuavonal Environmental Policy Act of 1969
NAES Nationa] Manine Fisheries Service

NOAA Natena] Qeeame and Atmospherie Administraton
NPDES Natonad Potlutant Discharge Eliminaioen Sysiem
NPL Nananal Prioeities List

MNP Operations, Mantenanee. sad Momtoney Plan



FAHs
PCB
PCW
PDI
PMA

PRDER
PRPs

RI/FS
ROD

SAP
SMAS
SQOs
SRAL
SSMA

USFWS
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WDFW
WDG

WDNR-

WDOT
WRDA

polynucle:  romatic hydrocarbons
polychionnated biphenyls

Partnership for a Clean Waterway
physical disturbance index

Port Management Agreement

parts per bulion

Pre-Remedial Design Evaluation Report
Potentially Respnnsible Parties

Remedial [nvestigation/Feasibility Study
Record ot Decision

sampling and analysis plan

Sediment Management Areas

sediment quality objectives

Sediment Remed:ial Action Level
Superfund Sediment Management Area

[.S. Fish and Wildlife Service

Water Quality Analysis Simulation Program
Washington State Department of Fish and Widlife
Wood Debns Group

Washington State Department of Natural Resources
Washington State Department of Transportation
Water Resources Development Act



1.0 OVERVIEW

The purpose of this responsiveness summary is to summarize and respond to public comments
submitted to EPA on the draft Explanation of Significant Differences (ESD) to the Record of
Decision (ROD) for the cleanup of the Commencement Bay Nearshore/Tideflats (CB/NT)}
Superfund Stte. This responsiveness summary has been prepared i accordance with Section 117
of the Comprehensive Environmental Response. Compensation. and Liability Act (CERCLA) and
July 1999 guidance document entitled A Guide 1o Preparing Superfund Proposed Plans, Records
of Decision, und Orher Remedy Selection Decision Documents (EPA 540-R-98-031). The
public comment period was held from November 29, 1999 to February 2, 2000. A public meeting
was held on December 8, 1999 to present the draft ESD and to accept oral and written public
comments. The meeting was attended by over one hundred people.

A number of issues were raised by attendees at the public meeting who expressed opposition to
the proposed Mouth of Hylebos coafined aquatic disposal (CAD) facility and to the proposed
cleanup action at the head of the Thea Foss Waterway. Questions that were answered at the
public meeting were recorded in the meeting transcript, which is available in the Administrative
Record for the site. Those questions are not included in this responsiveness summary. Formal
comments made at the public meeting are included in the responsiveness summary.

One hundred-cighty comment letters were received from citizens during the public comment
period. The majority of the commentors presented concemns similar 1o those expressed at the
public meeting. In addition, comments were received from the Puyallup Tribe (Tribe) and from
state and federal resource agencies who expressed concerns related to the specific cleanup plans
and mitigation proposed under Section 404 of the Clean Water Act.

The following responsiveness summary is presented by waterway, with specific topics called out
within each waterway section. Topics applicable to Commencement Bay as a whole are provided
last. Comment numbers corresponding to comment letters received during the public comment
letter are provided at the end of specific comments.

1.1 Changes to the Proposed ESD

[n response to significant public comment on EPA’s proposed selection of disposal sites and other
elements of the selected remedies. EPA has:

. Withdrawn the Mouth of Hylebos CAD as a disposal site:

. Required both nearshore fill disposal sites, St. Paul Waterway and Blair Stip 1. to
be maximized for disposat of contaminated sediments from the CB/NT site to the
extent practicable:

. {dentified use of an upland regional landtill for disposal of contaminated sediment:

. Allowed turther analyvsis ot upland dsposal within the CB/NT site boundanes
during remedial design tor EPA’s consideration and approval as a means (o lower

disposal costs:

. Modified the cleanup plan for They Foss Waterway, especially the remedy tor the
head of the watenvuy:

. Modimied the starmeater pertermance crlerta tor the Thea Foss Waterway, and
* SpecHied performuanee Crteril o cnmpensatery tisation
FPA s incerporated these changes mio the tndl BSD for the remedial sctions dt the Thed Foss
and ThviePos woaern s and selectien s dispesal sites torthe CB/NT Sie Maore information
resandimy these vhanges e provided s resposiveness sunmars. EPA precenved numerous

comments ahont e proposed Mot or Hudebos CAD site Fven theuvh EPA did not select the
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CAD in the tinal ESD. EPA has responded to the comments on the CAD in the responsiveness
summary.

2.0 HYLEBOS WATERWAY
2.1  General Comments about Hylebos CAD Disposal Facility

Comment 1: Many comments were received opposing the Mouth of Hylebos CAD tacility due

to its proximity to nearby residences and as an inappropriate use of state-owned aquatic land. A
tew commentors supported its selection as a practical alternative to move the Hylebos Waterway
cleanup forward. :

[ strongly oppose the Hylebos mouth CAD. (18] {24] (79] [93] (105] [106] (107] [108] [109]
(PIOT(LUN] [RE2) L3 (L4} [RIS](116] [117] [R18) {11S][120] [121] [122] {123} (124] (125]
(126] (127] £128] [129] {130] [131] (132) {133] [134] [135] [136] (137} [138] [139} [140] f141)
[142] (143) [144] (145] [146] {147]

As [ understand it, the justification for the Mouth of Hylebos CAD sice proposal is that the
detritus from decades of log storage would be cleared up at the same time. Given the local
current, sedimentation and biological processes [ have observed over the years, I would speculate
that if the log rafts were removed, the detritus problem would resolve itself naturally over a short
period of time. [ 174}

We are writing to ask you to reconsider the proposal to use the mouth of the Hylebos Waterway
as a CAD site for approximately two million ¢y of contaminated sediments from within the
waterway. The United States Environmental Protection Agency (EPA) is considering a proposal
to construct a 33-acre CAD facility adjacent t0 Marine View Drive and close to residential homes.
We believe there are significant problems with the choice of that site and that better cleanup
alternatives exist. [12] :

Untd such time as the avaiability of CAD sites and other substantive is_suf:s are resolved with
Washington State Depariment of Natural Resources (DNR}), Middle Waterway Action Committee
{(MWAC) continues to oppose any effort by EPA to settle DNR’s Liabuity for the CBN/T site or
any of its problem areas. [152]

[ oppose EPA’s proposal to use up to 33 acres of state-owned aguatic land at the mouth of
Hylebos Waterway to dispose of 700.000 cy of sediments contaminated with toxic chemicals.

The site is public trust land managed by DNR. It is not a wasteland, but a biologically active and
important habitat area that is used by 4 wide variety of birds. tish, shelltish. including 24 species of
vver-wintering watertow! and 8 species of shorebirds. (3] (3] [6] {7) (8] {9] [10] (11} (13] [19]
[25]426] 191]{94] [173] [175] [176] [177]

Another concern for the Hylebus mouth site  that the DNR may not agree to allow use of this
stte. They probably huve some very goud reasoas tor not wannng 1o be party (0 @ LoXIc waste
Jdump there. There will be considerable pressure on them from outside sources (o not give
permmission. 18] (23] {790 193] [ 1GS] {106 [1TO7] [LOSTELO9T (LI LD L2 gui3)ind
LEESTIUIAT VIV EEST VRO FT20F PR20 JR220 P23 P24 (023 f126] 1277 [128] 11291 1130
PERL] IR [ U3R] I3 IS FI36] PIST) LIS 139 [130] I3[ {132) [143] | 133 [135] [146]
[147]

Pievl ey ~trongly about the use ot pudhc lunds. | delieve that thes are owned by the public (o be
preserved tor the public Aquatic publie Linds are expecially precious because they are scarce and
beeatne they e o necessary (o e susvnal ol many spectes of wikdlile. not the feust af which iy
S wadnen ] oan netamarme why §sbeuid 2o upoms aquatic lands sethag polluters can save
By [N
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The Olympic Environmental Council strongly opposes EPA's proposal to use state-owned aquatic
land at the mouth of Hylebos Waterway to dispose of 700.000 cy of sediments contaminated with
toxic chemicals, We would oppose it being dumped in any other waterway, as well. [1035]

Some commentors supported the Mouth of Hylebos CAD site, especially if a restoration project is
included with the construction of the CAD. noting that such a restoration project would be
consistent with the restoration prionties listed in the bay-wide habitat assessment {Simenstad
1999). [29} Commentors noted that the Mouth of Hylebos CAD would have the least impact on
the environment of all of the three proposed in-water disposal sites. (89][150) Commetors also
noted a significant cost savings could be achieved by placing all CBN/T contaminated sediments
in the Mouth of Hylebos CAD site, rather than using three separate disposal sites. [89]

The Tribe is hopeful that the mouth of Hylebos site will be selected after the concerns of adjacent
tandowners have been resolved. We recognize that viable disposal options in Commencement
Bay are extremely limited for many reasons. While the Tribe doesn't favor disposal of
contaminated sediments in 2 CAD. we also recognize the value of comprormuse only if cleanup of
the remaining waterways can be implemented as soon as possible. The one issue that has
frustrated the Tribe is the lack of a settlement between EPA and DNR. We urge EPA to take
whatever steps are necessary to put this issue to rest. The State of Washington signed the ROD
in 1989 acknowledging that nearshore fills and CADs were options for remedial actions. It makes
little sense to proceed with the conditions outlined on page 26 of the draft ESD, (i.e., design
issues) untit EPA and DNR reach agreement. [56]

Response 1: The significant opposition to the Mouth of the Hylebos CAD is acknowledged.
During the public comment period it was discovered that the CAD site would be inconsistent with
the current local Coastal Zone Management Act land use plan. Additionally, many issues raised
by the landowner, DNR, about use of state-owned aquatic land have not been resolved.
Therefore, EPA has withdrawn its selection of the CAD for disposal of contaminated sediments.
See Response 136.

Although EPA has withdrawn the Mouth of Hylebos disposal site, EPA still believes that the
alternative is technically implementable and that short-term and long-term effectiveness issues
raised during the public comment period could be addressed satisfactorily. EPA has included
responses in this summary (o the significant comments raised regarding the technical
implementability of a CAD site at the Mouth of Hylebos Waterway to address the issues raised.
Part of EPA s interest in a CAD site at the mouth of the Hylebos is because of its size and
proximiry to the remedial action areas and it's potential for creating salmonid habitar. While
construction of a CAD site in this area would certainly facilitate the removal of the woody
debris, it was not a selection factor, as suggested by one of the commentors. It is unlikely,
bused on experience at other locations with large accumuldations of wood debris, that the
problem will “resolve itself”. However, cleanup of woody debris is a condition of DNR s leuse,
sa irwill be addresyed regardless of EPA's designation of this site as « potential CAD.

EPA aprees that DNR. uy the owner of aguanc lands, must articudate the terms under which the
Mouth of Hvlehay disposal site waould be made availuble

EPA did not propose the Mauth of Hylebos disposal vite so that the potentially responsible
parties conn save mones EPAN rewidanions the Nattonal Conpragency Plan (NCP). are explrorr
thar cost, etfecitveness, and implementabilioe are required batancing tactors in the decision. The
moath of Hyleboy CAD was proposed because oomer the ROD objecnives and could have
wemitieanrty enhan o ed Crineal sabmeoned hebienr that hes heen vlenntied in the Simenstend report
FIHKN s mporzang 1 recovery of ESD hared spectes See Responye 6
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EPA ucknowledges the opposition 10 in-water disposal of contaminated sediments, on state-
owned aquatic lunds or elsewhere. EPA hus, however., been successful ar constructing in-water
desposal sites at gther locations.

Comment 2: Several comments expressed concern over long-term risk and hazards trom a CAD.
Specttic concerns cited include geologic instability/uncertaimty, additional risks to aquatic wildlife
from the presence of contaminated sediments, loss of shellfish and beach life habitat. and drinking-
well water or fish consumption from the immediate area creating exposure to toxins. [3] (5] [6]
(71 {8} (9] {10 [11] £13]{15] {16](17]1{19] [25} [26}{84][86] {91]
[941{96](97]1(98][99](100]f101] [105] (V73] [174] [175] [176] [177]

Response 2: If the site was constructed, a long-term monitoring plan would be required that
routinely verifies that no contaminated sediments are being released (e.g., to nearby drinking-
water wells, beach habitat, etc.). Individual concerns (drinking water, seismic hazards, impacts
t0 aquatic communities, etc) are discussed in more detail in the following sections. See Sections
2.2 and 2.3 for more detailed responses.

2.2 Potential Impacts to People and Aquatic Organisms
2.2.1 Impacts to the Community

Comment 3: Several nearby homeowners expressed concern about whether adequate
accommodations could be made during and after the construction of the CAD, including: concem
over depressed property values, lack of fire protection, concern over drinking water quality, noise
and other disruptions, and, limitation of water/marine access.

The proposed CAD at the mouth of the Hylebos Waterway is the only proposed site where people
live and will be located 300 feet from a residential development. Prvately-owned wells are the
only source of drinking water for the potentially impacted residents. No'studies have been made
as to whether the disposal site will compromise or contaminate the domestic wells used by
adjacent residents. Excavating into the aquifers increases the risk of saltwater intrusion in the
water supply. Breaching the aquiter may also increase the draw-down and significantly fower the
head to a point below domestic access. Wil it also atfect the municipal wells at-depth of the
growing community on the hill above my home? What choice do the residents have i the welis
become contaminated or are no longer viable? Tacoma Public Utilities does not supply municipal
water in this area. We were told at a meeting severdl months ago that the decision to locate the
disposal site here was made strictly based on engineering calculations and data, and no
consideration was given to the human element. Should contamination of drinking water occur at
some time in the future as a result of this siting. will the then owner or manager of the site (the
DNR} be responsible for the assoctated costs of cleanup or lawsuits? [f that were to happen. the
costs would be passed on 0 the citizens instead of the responsible parties.

Why were the residents who live close 1o the propased mouth of Hylebas CAD not invoived trom
the very beginning. Uke the Puvallup Tribe of Indtans? Why was Foss Tug not involved. who 154
muaor fandowner ot watertront property near the disposal swe? (3] |3 67 171819111011
[L3] T3] LEAIT7IIOL 250 12671831 RG] [91) [93[D619 TR LoD 10T [I03] [1T3 1174
[EZSELL76 1T IR

Respunse 3: EFA believes the Dkelthoodd of impact i the deinkinyg water wells would he ven
fove i shre Mowtiv of Hylebos CAD were i be conviructed.  Regiomal ground warer How data
pndtcate that vrawnd warer i the area most ket flosws pranr the residenty” welly teowardy the
prev et Hre CMDY o tfie ey oy biple Bikelthoont thar cenntreciion of the CAD would unpact nearin
ok wotte s ki The mgnec il wolls vorcrenced e kel tone tear vemoved frenm the

wras R b e e Ay it o b e pres s EPA sonddd e e fiated
o sy e pereatead tpanc ot O e s vespdo i cnmrking saarer wells ton saln water

1]



E3D Responsiveness Summary August 2000

intrusion, loss of head in the wells, and related concerns. The design analysis would have to
show that these wells would not be impacted by the CAD site. If an unforeseen impact to the
residential drinking water did occur from the construction of the CAD, EPA would require thar
an alternate water supply (e.g.. boutled water as a temporary measure or hookup to municipal
water as a permanent solution) be provided as part of the cost of the cleanup. To address long-
term responsibility in the future, EPA would negotiate a settlemenr agreement requiring the
potentially responsible parties (PRPs) to be responsible for the long-term maintenance of the
CAD. Costs for a fatlure of the CAD or other unexpected impacts from it would not have been
passed on 1o the citizens of the State of Washington through DNR.

EPA began 1o discuss the possibility of a Mouth of Hylebos CAD site with the homeowners as
soon as it was identified as one of the more promising potential disposal sites that would receive
serious consideration. The Puyallup Tribe has been involved, as a natural resource trustee and
support agency for the remedial action, since the CB/NT site was placed on the National
Priorities List in 1983. Foss Tug was notified and had an opportunity to participate through
EPA's public meetings associated with the Disposal Sites Forum. Although the CAD has not
been selected as a disposal site, EPA will continue to work rowards including interested members
of the community as the cleanup is implemented. '

Comment 4: Current best estimates are that construction of the CAD facility would take 3 years
based on two 12- hour shifts daily, 6 days a week, assuming that the project does not encounter
unseen delays. A worse case estimate that construction would run 5 years is not unrealistic,
especially if the site is expanded as has been ofter expressed. Construction, occurring within 300
feet of our homes, will be a daily part of our community’s life throughout the course of the
project. Nearness of the construction activity to our homes results in a loss of privacy, loss of
view, increase noise levels, and an overall loss of quality of life that we have worked to achieve
within our community. Additionally, this community can expect that our limited access for
parking will be pushed beyond capacity by on-site workers commuting to their job site. Asa
shoreline community, water craft and water based activity plays a large role in the daily lives of
Marine View Drive residents. Many residents literally use their boats as many others would an
automobile.

Construction activities that limit our community’s easy access (o open water would have an
immense impact on the daily lives of our residents and severely restrict the rightful enjoyment of
our properties. Bright ights will be required during periods of darkness or low light, which is of
consequence to those living directly within the construction zone. Sound travels great distances
over water: so increased noise levels generated by construction activities will be a consistent
factor in our daily lives. If this project is rammed through. what safeguards will EPA and Hylebos
Cleanup Committee (HCC) make to protect my community from suffering any adverse impacts or
inherent stresses trom construction and operation of the CAD facility? Will EPA or HCC provide
temporary housing to those residents who may ‘eel their homes are unlivable during the
construction phase of the project?

Because CERCLA does not include @ National Environmental Policy Act (NEPA) process. 1ssues
related to impacts to residents are not adequately addressed within the Superfund process.
Residents. many of which are secand. third or fourth generation of their famity to hive in these
homes. wiil find little or no remedy for the adverse consequences of being forced to live with site
construcnen and aperation. Many homes within the community are transterred tfrom one family
member to another and this raises 4 number of concerns regarding long-term human health
mpacts 1t the structure should tdinuny one of a number of possible wavs, | 16]]17] [R6][V6]

Rexponse 41 FPY ckmomdedeos thar siewtacrm umpricns wondd hove been creuared durnnyg
vonstrine ot Becatse the CERCLA process i ludes an vquivalen: mpecry analvaiy ay the
NERY poon sy aepuarate NEPY vovis s not vequared ik some shore-tenm impeers

coe D nnor i LR e g o prannde Jemporay Dogsane durin g Consiriction
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activities. Based on EPA's experience with other projects (¢.2., soil removal in residential
vards). the agency believes that adequate accommodations can be made without the reed 1o
relocate residents. Based on the current conceplual design, the CAD would not have prevented
uccess 1o homes from small water craft entirely. Measures 10 minimize impacts, would be
addressed during the remedial desion. Over the long-term, EPA believes a CAD fuacility could
be designed thut would preserve the level of services und amenities currently available to the
nearby homeowners. Upon completion of the CAD, EPA believes that this site would have
minimal, if uny impact on existing human use and enjoyment of the area. The CAD would be
under water for most tidel cycles. EPA also believes that this site would have a high potential to
tmprove habitat conditions for fish and wildlife by increasing the areu of shallow
subtidal/intertidal habitats within the Commencement Bay nearshore environment.

Comment 5: During construction, property values would plummet. At completion values would
rise. but probably not to pre-construction levels. People needing to sell their homes, usually their
largest asset, would find that nobody wants 1o live next to a waste dump and have great ditficulty
selling or sell at a steep discount. There is little or no reason for the residents to desire or suppornt
the Mouth of Hylebos site. This site, as well as the Thea Foss mouth site are going to umnpact the
greatest quantities of people due to their locations. If the Mouth of Hylebos site is selected as a
disposal site. it could be devastating financially to members ot our community. If myself or others
in my comununity had to sell their houses and properties it would be at a loss, if we were able to
selt them at all. Is EPA or the HCC prepared to tndemnify property owners against the financial
devaluation of their homes?

[17] [86}{22] [17] (20](22](86] [18] [24]3[79] [86(93} [105] [106] [107] £108] [109] {110]
(U117 [122) (113] (114) (115} [ti6] [1177 [118) (119] (1207 {121] [122] {123] {124] [125] [126]
(127] {128] [129] [130] [131] [132] [133] [£34] [135] [136] {137] [138] [139] [140] {141] (142]
[143} [144] [145] [146] [147]

Response 5: EPA does not believe that property values would suffer long-term declines if a
CAD was sited at the mouth of Hylebos Waterway because the completed project would leave no
visible signs of the construction and would not be expected 1o significantly alter existing
property uses. EPA would not indemnify property owners for construction activities necessary (o
ensure an environmentelly protective cleanup of the Hylebos Waterway.

2.2.2 Risks to Existing Aquatic Communities

Comment 6: Several homeowners. interested citizens groups. and individuals expressed concern
over the ioss ot wildlife and habitar that would occur during construction of a CAD or as a result
of failures of a CAD to contaln contaminated sediments over the long term, Commentors
descnibed the Mouth of Hylebos area as one that has been “rejuvenatad”™ and “transtormed™ over
the past 10 to 20) years as a thriving habitat. [(15](97]196] Commeaniors stated that the Mouth of
Hylebos urea 15 not 4 wasteland. bt is it relatively healthy, exisung habitat. Some of the specific
pumnts reierated by numerous commaniors are provided below,

The Mouth ot Hylebos represents the last remaining unarmored and relatively undisturbed
shoreline, The Mouth of Hylebos disposal site bes directly waithin the Hylebos Creek migration
cornidor tor juveride salmonids entering the bav and salmon retuening to spawn and juvemies
enteriny the buy and Puget Sound. The m migratton ob salmonds in Commencement Bay invoives
rhumund\ of satall sdiman whose presence in the argg uften exiends bevand the established JJne

Chshowandow  Later in the season the Pucilic herring. a species that may be hsted und2r the
E rmrucrcd Spedizs Ak i ESA 0 e tuture. also inhabits the dree. RGN
NN O B A Y B B B R A e | S A N WA T R R I T
Thece are mians spevies that correnis ase the propesed Meoth of Heudebas disposal siee that would

Beodiniwhed The tworie three vear constrec it scheduie sl catse temparal mpacis and leave
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all of the identified species without habitat during the construction. This, in turn, will have further
negative impacts by resulting in overuse of the remaining habitat in Commencement Bay. [17]

Building this CAD is simply not worth the risk that it poses to the water in Commencement Bay
and the Hylebos Waterway nor is it worth the risk to the wildlife using the area. There is no
guarantee that the habitat destroyed by the proposed CAD site at the Mouth of Hylebos site will
successfully be replaced. Destroying existing habitat, for the possibility of replacing it with better
habitat is “ludicrous and unproven.” (16][101] (84](1][73][101)[174](86]

Over one hundred species of birds make this their home according to the Tahoma Audubon
Society. Likewise, kelp and eel grass beds have maximized the environment of the would-be-
displaced residents of the 33 acre CAD footprint, molting crabs, mussels, limpets, octopit, and
crab. There is no guarantee that these beds can be reestablished por that the existing community
of organism will be restored once the project is finished, and they will be devastated during the

excavation process. [101]

Puger Sound’s aguatic resources have already been compromised too much from a variety of
human activities. Please don't make this reasonabie healthy area of the bay. or any other aquatic

.area for that matter, assume additional sk from this waste. Please do not allow the short-term

economics to permit the HCC members to shirk their responsibility of properly disposing these
toxic wastes in a safe ocation. {1]

In selecting the relatively inexpensive but as yet untested disposal site at the mouth of the Hylebos
Waterway, EPA failed to employ viable, permanent and environmentally responsible options of
sediment disposal using treatment technology or removal to an upland certified landfill [n making
this decision, cost alone has been the single largest factor under consideration and ignores the
potential cost to Commencement Bay ecosystems, the best interest of the community and possible
hazards operation of such a facility could present. {86]

Response 6: EPA agrees the intertidal and shallow subtidal areas at the mouth of the Hylebos
Waterway provide habitar for numerous species of wildlife. To address concerns about salmon
migration during the construction of the disposal site, EPA asked the PRPs 10 modify their
conceptual design so that the portion of the site closest 10 the shoreline would be below -10 feet
(meun lower low water or MLLW). Juvenile salmon feed on the aquatic organisms living in
shallow areas above -10 feet MLLW. By moving the disposal site to deeper water, salmon will
not be impeded in their migration at this critical life stage. As salmon grow, they move out into
open water, where their movement again would not be impeded by the disposal site. In addition,
a berm would be built around the entire disposal site during construction, preventing fish from
entering the site and being exposed to the contaminated sediments. The material from the berm
would be redistributed over the site al the end of the construction phase to form a base upon
which habitat cun be constructed. Also. construction will be shut down during the “fish
windows ", when juvenile salmon are migrating through the area.

While the construction of a CAD factliry would create short-term impactys to the aquatic hobitat
and assoctated wildlife that are dependant on the impacted area, the overall project would result
i improvement in habuat beneficial 1o wildlife. In-water construction activities must comply
with the Clean Waier Act and the ESA. which require thar impacts 1o wildlife, and especially
Tsted species. must be upimized during consrruction. In addivion. habitar mitigation i required
ter coompeade Toramy foss of habitar. This sire provides significant opportuniny 1o construce
vrtiead sebmond hadntat ongop of the cap 1o nuriedte for impacts The Februame 2000 Simensid
cepnt pdentties this (ret s ime here restorctton pregeces swenddd by ;;.f.:r;;(-m’gr!\- heneficial 1o
iy sddmion

{00 wtvenr e of i arc where the CAD v o b decated B beeis ysed tor tae varime tor the
s it veces Nevond stines s onclodory dosime one i ovomidfar creas ar the fread of the Hiolebos
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Waterway, have shown that the accumulations of wood waste found under this type of log rafring
ured. often ure toxic lo aguatic organtsms or {imit their use of this habitar. Construction of a
CAD with clean material as a cover, would provide a more beneficial hubitar.

EPA proposed the Mouth of Hylebos disposal site in part because of the beneficial ¢ffects to
sulmon this site could ultimarely provide. Concerns apoit the recent ESA listing of chinook
salmon prompted EPA, DNR, and the City of Tacoma (City) to commission Charles Simenstad, a
researcher ui the University of Washingion, 10 conduct a Commencement Bay-wide aguutic
ecosystem ussessment. The assessment, “Commencement Bay Aquaiic Ecosystem Assessment”
(hereinafier, the Simenstad report) hus been used t0 ensure that enhuncement of salmon habitat
wus an important part of our decision-making process. The Simensiad report focused on areas
where salmon habitar was limited, and where habitar restoration projects would have the most
benefit. The report identified four priority areas where restoration projects should be targeted,
including the location of the proposed Mouth of Hylebos disposal site. The opportunity exists to
design a habitat profect at the mouth of the Hylebos Waterway, as was done for the St. Paul cap
at the mouth of the Puyallup River, to incorporate confinement of contaminated sediments.
Building new habitat beneficial 10 juvenilé salmonids on top of the disposal site would greatly
increase the acreage of habitat available in the area, so the long-rerm effects of the disposal site
on Hylebos Creek salmon runs would be a significant improvement in habitat and forage areaus.

Comment 7: [EPA] failed to require submission ot an adequate biological assessment that
reflects the retiance of multiple species on the proposed Mouth of Hylebos CAD site. EPA has
stated that protection and/or enhancement of habitat for fish and wildlife counts highly among tts
goals in developiag sites for sediment disposal. However, it seems that a habitat analysis of the
site was not performed. This analysis is a critical screening too! necassanily performed before any
site can properly be designated as a preferred site for sediment disposal. Thus, nominating the
area beyond the mouth of Hylebos Waterway as a preferred site for dlsposal of contaminated
sediments was premature. [17][86][39] .

Response 7: EPA has chosen not to select the Mouth of Hylebos CAD in the final ESD.

However, a preliminary habitat analysis had been performed and is contained in Appendix C of
the Hylebos Waterway Pre-Remedial Design Evaluation Report. Had EPA selected the Mouth of
Hylebas CAD, it would have been incorporated into the Biological Assessment (BA) for the
CBN/T cleunup.

2.3 CAD Feasibility and Effectiveness
2.3.1 Accidental Damage to the CAD

Comment 8: Several commentors stated that often problems arise that are not anticipated. They
believe that this site by its location and its design ot being underwater makes it more ddicult to
control and engireer than the other sies on or abutting land. One comment stated that in-water
disposal is ¢n unproven method and ¢ great risk of sediment disparsal 2xists during the burial
process from extrame tdes and storms. Other commentors noted that, there are 100 many
unknowns repuarding the tuture of CAD fucdities w risk developing another one in Puget Sound.

(TLEE6IETSTT93197] (03] 1 LO6) 1107 [HOR] 1G9 VI FEEL 1IR3 (I3 (LI [ H1S)f 6
CLETV LIS LI £ 1200 FE2T 51220 F123) 1298 (1251 [ 126] [E271 1 128] 1029 [130] {1311 1132]
CE33) (0L [IRS] [E36] FIRTYLIIXIPT39] FFA0) [ ES1]1EE20 [ 1330 {1241 145] 146 {147]

Afew commenters staked that even with engineenny cantrols it olace, o aisplacad Toud of
contanindied shudge at the Hvlebes mouth wie would huve the woist adierse eftect of all the

ales One commentor nntzd that there aie vhen prishlens thit are not antdipated. The
commentor sxpressed conesm e the prepesed CAD v unders e makieg 10 more dificult te
St and engeer than the other s that abut Lind The cennanentor stated that while o

properly sied and constructed CAD nes proside some heneticnl ciuracterstios to the aguaii
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landscape, the risk and long term uncertainty associated with thus approach outweigh the potential
benefits. [28][18] [24]

I do not accept the loss of access to the waters of this state caused by the erosion and transport of
dredge tailings (contaminated or otherwise) that will take place in front of their home. Are
hundreds of thousands of ¢y of sediment plus top dressing going 10 t¢ dumped underwater and
not wash up on the shore? [96]

Response 8: There is a substandal body of information on in-water disposal of materials and
construction of CAD sites that has been gained through carefully reviewing efforts in the United
States and in other countries. Local examples include the Simpson Tacoma Kraft cap and the
Commencement Bay Puget Sound Dredged Materials Management Program (DMMP) open-
water disposal site. EPA believes that this is a feasible approach and the design and
construction would not be extremely difficult to accomplish.

The CAD design includes a berm that extends to the water's surface entirely surrounding the
disposal site, which would greatly minimize the potential for a load (0 be inadvertently dumped
in the wrong place.

EPA would require that containment measures be implemented during placement of the
contaminated sediments. These include a temporary berm that would enclose the site. Placement
would be carefully monitored 10 assure that contaminated sediments do not impact the adjacent
beaches or waterway. Water access to adjacent properties would be maintained to the maximum
extent possible during construction activity. Future access should be unaffected. The design and
construction would be monitored by EPA to assure that releases of contaminated materials
would not occur; or if they occur, would be minor and addressed immediately. Also see
Response 2. EPA would also require that appropriate construction and monitoring procedures
be adopted and documented by the PRPs. EPA would actively monitor in-water disposal at the
site to ensure proper placement and to resolve design or construction issues as they occur. EPA
would require long-term monitoring of a CAD to assure project integrity and adequate
protection of human health and the environment.

Comment 9: In the past there has been incidences where large freighters have been involved in
mechanical failures that resuited in them floating along without power, with their large drafts the
hull of these treighters could damage the cap of the CAD and release toxins to the area. This is
another fact that was overlooked by EPA and should be addressed. {102]

Response 9: The design would consider shipping accidents (o the extent that it is possible to
anticipate them. [n the event of a potential or actual breach of the constructed CAD, EPA would
require that the monitoring plan will include contingent response actions.

‘Comment 10: A tew commentors question what provisions would be made to restore a cap or

fill that has been damaged by earth movement and /or tida) energy [12]{39)

Respanse [0: A long-term monttoring and contingency plan would he required for the CAD
including moaitonng on g plunned schedule, as well us episodic monitoring afier a catasirophic
event thar has the potential 10 dumage the CAD. Anv damage found. either during planned or
vptsondie imonttring woudd require prompr repair

232 Puotential fur Ernsinn

Conmment TE Sathoot anabvsis or undersiandmg of existing site conditions an arbitrary decision
was made o create an up o 30 pluc acre moand of contaminatinn, based in the marine
Soasastem s benihic commumity and sismye toowatiug e lest o the bav's surface and the

padts of the dyvnamic natural forces of carrentand wave When questioned revardine the CAD

4



E£50 Responsiveness Summary August 2000

site suitability for salmon habitat. Protessor Charles Simenstad replied that one should instead
question why it wasn't already there. The natural envronment that shaped and sustained our

ESA-listed salmon stocks will not. over tume. tolerate an anthropogenic anomaly imposed upon it.
[96]

Response 11: In Commencement Bay, human activity and industrial development hus filled in
nearly all of the historic habirat (sulimursh, mudflats, and shallow water habitats) formerly
associated with the mouth of the Puyallup River. What remuins of this formerly extensive deltuic
complex is the steep outer faces outside the waterways of the man-made nearshore/tidefalts.
Sediments deposited by the Puyallup River are funneled to this steep outer face and must settle
into the deeper waters of Commencement Bay that now abut the bay, instead of spreading out the
relatively shallow areas along the margins of the Bay. Given sufficient time, a new, shallow
delta will form at the present mouth of the Puyallup River and the material from the river will
begin to accumulate and move, spreading along the fuace of the present nearshore/tideflats into
the Mouth of Hylebos area. Placement of material in that location, such as via a properly
designed CAD site, would be merely an ucceleration of a geohydrologic process that is
occurring naturally already, albeit ut a very slow rate. EPA’s proposal in the draft ESD for a
CAD ut the Mouth of Hylebos was intended 10 take advantage of those natural processes and
significantly accelerate them to develop a significant shallow water/intertidal habitat complex
that would function as the nearshore/tideflats once did prior to industriadl filling. This critical
habitat complex would have continued to trap Puyallup River sediments, becoming larger and
more varied in the long-term.

Comment 12: Several commentors noted that the Hylebos mouth appears 1o have the greatest
negative impact of the four finalist sites. One commentor noted that the engineering involves the
use of long dikes to help control, but not stop dispersion of contaminants. The commentor
believed that this is a problem because of the flow of water past this site on tidal changes and
storms that would have a hugh potcmla.l of breaching the containment dikes. The fact that the
length of the dikes is tar greater at this site than any of the other site options and all the sides abut
water further increases the potential negative impacts. Several commentors were concerned that
the cap would not stay in place due to the amount of erosion that they experience on the shore
near their homes. One commentor also expressed concern that a lot of money would have to be
spent (and more construction} at a later date to replace the cap. Another problem identified in the
comments 1s that winds can pick up the particulate from dumped dredged materials with no
natural or artificial barriers to slow the winds down. Additional comments expressed that the
finished elevation of the CAD facility would be only -10 feet MLLW and that tidal energy and
surging wave action created by strong tides and storms would batter the outside edge of the
facility. This would result in the cap of the disposal site becoming scoured out and releasing the
contaminated sediments nto the bay. (98] [12] [86] [14] [20] [18] [24] [4]{102)

The same concerns were expressed by another commentor who wndicated the north shore of
Cummencement Bay 1s an area of wniense tdal energy. especially during winter storm events.
These storms predomindtely come out of the southwest with sironz winds that batter the shoreline
with increased wave energy driven by winds and jow air pressure. Typically, several storms of this
nature oceur each year. Aside from nerzased severe eraston of the shareline and property damage
o homes. tdal energy scours the aearshore area. Alter these storm events. the beach is littered
with kelp. ezlurass. soft-shelled clams. and vther debris scrubbed 1rom the nearshore tidal area.
Clearh the »utside 2dgz of the CAD racthy . elevated from -30 1o -t feer. would simifarly be
baitersd by osurging wave action and the cap of the disposal site weuld be scevrzd out. [17]

Respunse 12: 1t the CAD had been seleyind benb the toace of the CAD sire and the cap may have
Do armorcd foprocodt the stie frent i pete nied demae trom srdel corrents and sriem

e theed v ey, chdddr 'rcumf desten sinate s vned evaligtion serafed e generaled tnformeation
GO T T R Y LRI I L LI I Pl ot pa it IR Ry O Y eI e P kb 2TTEY Alterernely,
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material without releasing contaminaied sediment. Part of the design effort would have been 10
properly protect the CAD while also providing habitat and insuring minimal impact to the
character and use of the shoreline.

Comunent 13: {Tlthe log storage area that would be replaced by the CAD has acted as a
breakwater for us over the years, protecting the shoreline and our houses from damage. As
presented. at best, the shallow water created by the disposal site would do nothing to the wave
action. At worst. it would slow the wave action down enough to cause the waves to double up
and become steeper and more destructive. At the meetings I have atiended the possibility of
building a breakwater as part of the CAD and extending the City's water main in case of ground
contamination has been discussed, but [ have not heard of any serious engineering plans for this
proposal. [174]

Response 13: No engineering plans have been prepared. EFA’s process does not require such
plans until the site is selected and remedial design is conducted. During design EPA would
determine whether a breakwater or an alternative engineered solution is a necessary component
of the design, and detailed engineering plans would be developed. DNR has indicated that they
may require the log storage area to.be eventually removed regardliess of the placement of a
CAD. Therefore the log-storage area does not provide a long-term structure to protect the
shoreline. In addition, Washington Department of Ecology (Ecology) is putting more and more
restrictions on log storage that will also prevent their use as breakwater.

2.3.3 Geotechnical/Seismic Stability

Comment 14;: Many comieators stated that DNR data show that the site is unstable and prone
to disturbances from underwater landslides.

The issues of tidal energy, geology, and seismic activity as pose a concern regarding the integral
strength of the proposed facility. Failure of the disposal site would release toxins to the water
column, presumably to be washed ashore with high tides. Such a failure would expose residents
twice daily to passive exposure to these toxic contaminants. (17]

fn addition, many commentors stated that seismic and land movement studies have not been done
considering that Puget Sound is susceptible to earthquakes and earth movement. Because of this.
the commentors believe that the true cost of in-water disposal cannot be estimated until the risk of
land movement has been estimated and the consequences evaluated. One commentor stated that
the CAD is basically fill material and liquefaction during a seismic event could likely cause facility
failure. The commentor believed that regardless of the safety record for CADs in other locations.
each new site with s associated geclogy and soils. carries it's own risks. Other commentors
noted that EPA faied te require geotechnical and engineering testing to determine the suitability

“or sdfety of the site prior 1o designating it as a preterred disposal site. One commentor noted that

the Mouth of Hylebos site is the only site in Commencement Bay where EPA did not require
exiensive testing 1o contirm & candidate site’s suitabdity to safely construct and operate a disposal
tacdity. Another commentor expressed concern as to whether or not the nearshore drea would
suppart the weight of the CAD facility. especially at the outside edge where the elevation drops
rapudlv. [F7] ES6HRITETOLL 1) {3) {STIG 7] (R {91 [EOT P11 (03] 119]125] 261 {91] 194)
[F730 (1757 (2761 7] 199] | LOO] [T05]IRE] {98 R3] 8] {14] [12]{39)] 1)2]

Respunse 14: The proposed CAD factliny at the mouth of the Hyvlebey Waterway 15 only in a
conceptual development stage. Becuwe the sire o nor avattuble, EPA did not selecr 11 ay a
dispenad e EPA had selected the site, many inpects of the sue waudd seill need 1o be
rmvestivaied hoswever EPA haed sutitciens istormiinn i selecr the Mot of Hyvteboas CAD us a
dispenal sire Sddiuened tormation deseloped durine remediad desien wondd include such
clentents s cgpesare ok sediment dispersiens adad eneees senmic stabidin . vendoes and the
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EPA believes that CADs can be constructed 10 accouru for long-term risks and prevent

unucceptable hazards. EPA is aware of the survey conducted by the DNR that includes the

Mouth of Hylebos urea as u potential seismic 1one. DNR's survey is of a general nature, and

showy un areua of potential concern for potential lundslides based on seismic activiry 400 feet

lundward of the continental shelf. bused on historical studies. The Mouth of Hylebos proposed

disposal site lies within this area of concemn. [t does not designate the Mouth of Hylebos us

being of a significantly greater risk than other ureus in this broad area of concern. In EPA’s

discussions with DNR, they acknowledge that suscepnibility to subsidence in an earthquake is
site-dependent, and the purpose of the study was to highlight areas where site-specific seismic

studies ure needed. To prevent unacceptable hazards, EPA would require further seismic studies

10 modify the CAD design to account for seismic activity short of catastrophic proportions. The -
design studies and knowledge of other CADs are intended 10 consiruct a site that prevents the 3
contaminated sediments from releasing chemicals above pre-defined performance standards. "

2.4 Adequacy of the Proposed Cleanup ’

2.4.1 General Comments

Comment 15: The Wood Debns Group (WDG) notes that their spatial analysis of the dala
strongly indicates that the contamination is continuous, and that the appropriate approach (o
designating cleanup areas should presume that the sampie stations located away trom the HCC's
designated sediment management areas indicate the presence of a continuous swath of
contamination. They state that the core sample data show no indication that gaps in the
contamination exist in the swath extending from the East 11® Street bridge to the entrance into
the upper turning basin. The WD further notes that with regard to stations not on the transect,

the sampling is less developed along the shoals and outside the navigation channel. Nonetheless. R
these stations reflect significant contamination and indicate that not only is the contamination
longitudinally extensive, it also encompasses most of the width of the waterway tn many places. In

tact. most of these stations have subsurface contamination at fevels that exceed SQOs. Theretore,

it should be assumed that additional cleanup is warranted beyond the designated cleanup areas.
(153] ' :

Response 15: The comment in summary reflects the position that ull areas that have
contumination above SQOs ut depth should be included as cleanup areas whether or not the
surface sediment is clean. The designuation of cleanup areas in the ESD reflect application of
varying factors such as, the location in the warerway, the contaminanis in guestion, contaminarnt
concentrations, uses of the area. etc. See Response 22 for more detailed discussion of how
cleanup areas were identified. EPA acknowledges that available sumpling data indicates thut
the area of contamination at depih dves not correlate with the area of contamination at the
surfuce. However, it iy reasonable 1o use differens fuctors in determining the need for cleunup
primurily because different factors are driving the risk of actual or threatened exposure w
recepiors and the potenual for harm showld such un exposure occur. Likewise, long-term
monitoring of the effectiveness of ihe cleanup 1s u componens of the remedial action.

Comment 16 Qccwdentul agrees wath the ESD's conclusion that sigaticant portions of the middle
vt the Hylebos Waterway requirg no rzmediaf action. Furthermore. Occidental agrees with the
ESDs conclusin that only three woluted. discrete Sediment Management Areas (SMAJ n the
middle ot the Hslehos Witerway reauire desgnation tor dredgny. and that oaly four small natural
econe s gteds reed be Jesenated, dnuer EPA Criera. [ 14N

Response 16 Conunent noted Nev v tesponise ro Comens 13
Comment 17 Citizens tor g Hewibs Bay cCHBY notes that EPA Dhas deterred 2 number of Iasues
hat the HOO Proavemedial Jdratl Laled Beresoive Libelmy thiem “Jesen ssues”. These sa-called
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. Remedial actions necessary under existing structures and coordination with
property owners.

. Identification of the depth of contamination relative (0 remedial dredging depths
assuring that subsurface contamination is captured in the cleanup action.

. Determunation of human heatth risks from releases during dredging and long-term
potential for release of toxins.

. Geotechnical and engineering analysis of the proposed CAD site at the mouth of
Hylebos Waterway.

. An adequate biological assessment of the proposed CAD site at the mouth of the
Hylebos Waterway that accurately reflects the year-round reliance of this habitat
by a wide variety of species.

CHB argues that in no other instance tn Commencement Bay has EPA allowed an incomplete
and/or inaccurate pre-remedial design plan to go forward, and they question EPA's decision to
make an exceptioa in this instance. In fact, HCC has already been asked on several occasions to
resalve many of the issues EPA now deferred to design and has failed to do so. The commentor
sees no advantage in continuing to detay HCC's compliance in resolving these and other critical
1issues. [39]

Response 17: The level of information for all waterways, including Hylebos Waterway, is
sufficient for the decisions made in this ESD. Additional information is needed to complete the
design, but that is consistent with the CERCLA cleanup process. There is not a significantly
different level of information for the Thea Foss Waterway than for the Hylebos Waterway. The
HCC coordinated with property owners about uses of their praperties and what the sampling
daia indicated about their intertidal areas. However, more specific technical studies and
coordination with property owners will be required for design of a cap or dredging activity. For
all these issues, EPA has sufficient information for the purposes of this ESD and will continue to
develop additional information as we move through settlement negotiations and the design
phase. EPA has included general performance criteria, where appropriate, for both the
waterway cleanup and the disposal sites in the ESD. If at any time during design, new
information is developed that indicates the cleanup will not meer the ROD objectives or
performance criteria, that element of the cleanup plan will be reconsidered.

Comment 18: Occidental incorporates in these comments by reference all positions and/or
objections previously expressed by Occidental and/or the HCC regarding pertinent issues. Such
positions and/or objections include. but are not imited to: (a) the purported “expansion™ of the
twe Hylebos “problem areas™ established by the ROD; (b) the inappropriate use of benthic testing
and analyses: () the development and appiication of inappropriate cleanup criteria. including but
not limited to sediment quality objectives. remedial action levels, natural recovery requirements,
and altered approaches to subsurface sediment; {d) reliance upon inappropriate testing. analyses.
data. und data iterpretation methodologies: {(e) fatlure to consider. and/or inadequate
consideration of. the cost/benefrit consequences of particular actions or requirernents: (1) the
application of approaches inconsistent with EPA policies and guidance: and (g) actions and
requirements by EPA that have resulted in exorbitant and/or inappropnate oversight and response

ccosts. Qevdental also reserves the night to adopt pusiuons or abjections asserted by other parties.

[ 1]

Response 18: The form of the comment connains insufficient information 1o base a response in
thes summary - Hawever 1 v acknosledeed that posiions and objecnions have been ruised by
the commentor and other membery of the HCC throughout the development of the pre-remediol
destun studies and huve been responeled 10y EPA s reporis and/or correspondence, which are
comteatned i the addministregive record tor thes ESD.

{'omment 19: The Washington Department of Fish and Wildlte e WDFW continues 1o have
onneEras e arding the potentul mmpacts on soater crculaton and desalved oxveen 1D0) Jevels
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within the Hylebos Waterway resulting from the proposed dredging depths. As we ndicated in
our August 18, 1999 comman: Jetier on the Pra-Remedial Design Evaluation Report for the

Hylebos Waterway. there are currently problems with depressed oxygen levels during the late

summer and early fall in the waterway. Also. current WDEW regulations (WAC 220-110-320(7))

requure that dredging depths in channels not exceed channel depth at the seaward end to avoid

such problems. While provision s made for some adjustment ot this standard in authorized

berthing areas and turning basins, these modifications require some justification. Areas with

existing DO problems are inzppropriate candidates tor such a variance. WDFW recommends that

modeling etforts be conducted to evaluate the potential impacts of the proposed dredge depths on

circulation and DO in the waterway. They further recommend that long term monitoring ot these

parameters be conducted to verify the modeling results and ensure satisfactory water quality :
subsequent to the remedial action. [28]

Response 19: EPA is aware of the currens DO situation in the Hylebos and will not accept any
final dredging plan that would result in further degradarion of the existing DO conditions. EPA
is also aware that the current conceptual dredge plan for Hylebos shows many changes in
bottom elevation that have the potential 1o create isoluted low DO pockets. EPA will require
that the PRPs redesign the dredge cuts 10 "smooth out” these areus (n design, or do the
necessary modeling 10 show that the proposed uneven botiom will not impact water quality in the
{long-term. In addition, water quality will be closely monitoring during the entire construction
process and ufter completion (o ussure udherence to state water quality standards. At the very
leust, EPA will require the selected remedy to maintain current warer quality conditions.

2.4.2 Subsurface Contamination

Comment 20: The Partnership for a Clean Waterway (PCW) believes that the approach used by &
EPA to designate areas for cleanup, based on subsurface conditions, is a fundamental departure

from the performance cnteria set forth in the ROD. The ROD Sediment Quality Objectives

(SQQOs) apply only to surface sediment, since the point of compliance is the biclogically active

zone—the top 2 to 10 centimeters of sediment. The ROD recognized that if surface sediment is

clean (mests the SQOs) it does not represent an unacceptable threat to.-human health or the

envronment. Applying SQOs to subsurface sediments is a change in performance criteria and

requires a ROD amendment. [150]

Response 20: The approuch used by EPA to designute cleanup areas is not & fundamenial
deparrure from the performance criteria in the ROD. The 1989 ROD seis forth cleanup levels
thut are to be met in the biologicully active zone in the long-term. The ROD incorparates the
concept that physical disturbance (s a facior in determining where remediation (s required.

Thus, for the cleanup 1o be effective in the long-term, pre-design studies had to show, with a high
level of certuinty, that contaminared subsurfuce sediment had no potential 1o become exposed
and recontamindte surfuce sediments. However, pre-desipgn studies did not show that posi-
ceanup recontummation of clear surfuce sediments by coniununated subsurface sediments
wonld not occur, o several areas with subswrfuce contuminauon were added w the cleanup plun
1See Respanse 22} Theve stutions were added in order 1o meet the ROD objectives, und no ROD
amendmeni s needed. See ulso Respuanye S0,

Comment 21; The PCW turther believes that the ESD reguiremiznt ivr Jradging subsurtace
sediment instead of allowing for agural rzeovers s in Jirect coatlct with the 1989 ROD. The
ROD revogmzed that surtuee sediment shat o pradicted to recover G the SQOs within ten years

Jues fat present an unacveprable threut te human healtn and the environment. The ROD
conciuded that where surtace sediment oy cledn or prediced (o reciner naturally within ten years,
turther aciion v ot warranted uader the lederal Superivnd program. EPAS 1YRY Responstyeness
Supiars states nawral sccomuisiion ot cleaner sedineat that soruld sesult m recovery aver o

pobseiable ume penod was preferred o the potenuul adverse impacts of sediment continement
poraiivns ey burial o evaiing benthic comniamities Naturad recovery ncreases the reasiibioy
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of sediment remedial action by enabling resources to be focused on more highly contaminated
areas, and by reducing overall costs.” The EPA's proposed use of subsurface data is a
fundamental altering of the scope and performance criteria set forth in the ROD. It requires a
ROD amendment before it can be applied to design and construction of the remediation. [150]

Response 21: The use of subsurface data 10 make remedial action decisions is not a fundamental
alteration of the scope and performance criteria set forth in the ROD, and a ROD amendment is
not necessary. See Response 40. The 1989 ROD includes natural recovery as a component of
the remedy in areas that are expected to meet SQOs within 10 years of sediment remedial action.
{t also notes that recovery factors will be modified based on source loading and sediment data
collected during remedial design. The ESD cleanup plans for both Hylebos and Thea
Foss/Wheeler-Osgood waterways include a natural recovery component, consistent with the
ROD. Part of the remedial design analysis for natural recovery included evaluation of
subsurface contamination and its potential to impede the long-term success of natural recovery
through future recontamination. The ROD states (p 59) that the “relatively low impact of
potential exposure to underlying sediments in marginally contaminated areas” is one of the
factors thar makes natural recovery an acceptable alternative to active remediation. This
analysis was included in the determination of whether SQOs could be met within 10 years. This
is fully consistent with the 1989 ROD approach of only allowing natural recovery in areas where
further analysis during design shows SQOs will be met in 10 years.

Comment 22: In the draft ESD, areas with clean surface sediment and areas predicted to recover
naturally are slated by EPA for cleanup based on speculation that subsurface sediment might
someday be disturbed. PCW commeants that actual data conclusively demonstrates that there is
low probability of subsurface sediment disturbance at the subject locations—evidenced by the
clean surface sediment currently at those locations. If subsurface sediment at the subject locations
was a problem, it would have already caused degraded surface sediment quality. [150]

Response 22: EPA disagrees that exisiing surface sediment contamination can be used to draw
conclusions about the probability and effects of disturbance. The HCC was offered the
opportunity to provide evidence in the form of a scour analysis 1o show these areas will remain
as is. The resulting analysis was fairly qualitative and had a high degree of uncertainty. In
response, EPA completed its own evaluation of the waterway data to determine the possibility of
subsurface disturbance. Individual stations with shallow subsurface chemical concentrations in
excess of the segment nawral recovery factor that were located in or adjacent to the
navigational channel or in areas of higher ship activity (holding or docking areas, turning areas,
marina entrances, eic.) were included in nearby cleanup areas. Stations with similar
characteristics adjacent to dredging areas were also identified for active cleanup. EPA has
included these additional areas in the cleanup plan to reduce the likelihood of post-remedial
action recontamination and the need for additional cleanup with its associated expense,
maonetary and environmental. This approach uddresses contaminated subsurface sediments with
a high o moderate potential for exposure tn the future. Contaminated subsurface sediments
with a low potential for exposure would remain in place, subject 1o long-term monitoring.

Comment 23: The U.S. Fish and Wildhte Service (USFWS) and the Tribe asked that when
possible and/or when subsurtace contumination will be exposed. that EPA require removal of
these sediments trom the waterways and not rely on institutional controls, These sediments. if left
n place. may adversely impact natural resaurces or become the reservor for recontamination. All
subsurtace contamingtion within the acthive channel should be removed oy purt of the sediment
remedy. {291 56|

Response 23: The cleanup pluns v the ESD reflect constderation of the porential disturbance of
deeper subnuriooe s ontdannneien i the destenetion of dredgin e anid cappng areds. and in
vty e donre 8 dedvme o a B deanugr of B H kel Waterwan anddresses
CRloi e gyt e e s compoariaizent. Tl ESD aditresses ol drea where EPA helieves
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there is a reusonable potential for subsurfuce contamination to become exposed through natural
or unthropogenic erosional forces. However, the cleanup does not address all subsurface
contumination.

Comment 24: NOAA supportad the concept of dredging to native sediments as a means of
removing 2ll contamination, with the caveat that the final exposed surtaces be sampled to confirm
that target chemicals of concern are below the SQOs. [81]

Response 24; EPA will require sampling ro confirm SQOs are met on exposed surfaces after
dredging.

Comment 25; The WDG believes that the HCC did not perform an adequate analysis of tae
mechanisms that can disrupt sediments and lead to recontamination and hence the ESD does not
adequately take this into consideration in developing the cleanup plan. While the draft ESD
provides that contaminated sediments may remain in place if the potential for exposure is low, it
fails to indicate what criteria should apply in determuning the propensity of sediment areas tor
exposure. Absent a demonstration that contaminated subsurface areas cannot be disrupted, the
WDG requests that the ESD designate all parts of the waterway with significant subsurtace
contamination as cieanup areas. to elirminate the potential for recontamination of the Hylebos
Waterway. The WDG is concerned that the HCC has tried to downplay the significance of the
potential for recontamination by comparing changes in bottom contours and relying on a self-
develoged physical disturbance index (PDI) that was discredited in EPA’s technical review.
Rather than confront the issue of the probability of future disturbances, the HCC made a
perfunctory assessment by looking back in time and discussing only the subsurface contamination
that has not yet beea exposed. Not only does this restricted approach fail to address sediment
behavior in the future, it ignores any assessment of whether surface sediménts that curreatly
exceed SQOs were derived from prior subsurface contamination. [153}

Response 25: The Hylebos Warerway cleanup has been expanded beyond that originally
proposed by the PRPs to address the potentiul for recontumination of ¢lean surface sediments by
contaminated subsurfuce sediments. The criteria EPA used for including staiions with
subsurfuce contamination in the cleanup plan are discussed in Response 22.

This upprouch addresses contaminated subsurfuce sediments with ¢ high to moderate potential
for exposure in the future. Contaminated subsurface sediments with « low potential for
exposure would remuin in place. Long-term monitoring would ulert EPA if some if these areas
did become exposed in the future, und PRPs would be responsible for addressing any
recortumination. EPA is not, however, considering future navigation dredging us one of the
fuctors in our unalysis because existing regulatory programs must consider potential for
exposure of contuminated sediment und require that such sedimert be handled appropriuately.

Comment 26: The WDG commented that any phenomenon that can penetrate the thin surfuce
sediment faver has the potential to redistribute subsurtace contamination 1o the surtace layer.
The universe of means by which surface sediments cun oe disrupted cunnot be predicied.
Huwever. likely causes ot such disruptions mnclude ship scour. udul seour. vessel grounding,
removal of structures. nstallation ot structeres, and mainienance dredging. Once the surtace
avers are disrupted. haavibs contuminated sediments become exposed. Although the exadt
mechanisms of freconiamindion are nat Known with cerianty. observatons and investigations
aithi the Hilehos Waterway indicate that recantaminabon s occurmmy . For example. the EPA
cerngractons that perfermed the remedialimestigabion for Commencement Bay determined thit
ship scour and reledses trom adpaceat Jredaing nperationns had exposed and transported
CONLANIAton irom subsyriave sedimients to e surtace ver Muantenenee dredging in the lower
tarnny has hus been determined o have spread polvehlonnated diphenvl 1PCBY contumisiion

Y
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Response 26: See Response 25.

Comment 27: The WDG provided specific technical examples of processes that might disturb
surface sedunents. including:

. Instatlation or removal of pilings and other structural components,

. Ship scour, including scouring caused by propeller wash. surge, and suction effects
caused by inadequate under keel clearances, and

. Near bottom tidal currents, which are sufficiently strong to approach scour

velocities in the middle and mouth sections of the Hylebos Waterway. [153]

Response 27: EPA agrees that it will be important for private property owners and regulatory
agencies to be aware of the potential for subsurface contamination to become exposed during
future construction activities. Institutional controls to reduce the potential for future exposure of
subsurface contaminated sediments have been included in the ESD. Institutional control
mechanisms that may be applied to natural recovery areas or where capping (s used are:

existing regulatory programs that oversee in-water work on pilings installation and removal,
dredging, and shoreline development and property land use restrictions.

EPA also acknowledges the potential for resuspension of sediment due 10 ship scour and erosion
from currents. The cleanup has been expanded to include any significant areas of subsurface
contamination within or near the navigation channel in the cleanup plan. See Response 22 and
Response 25.

Comment 28: WDG notes that the HCC seeks to justify leaving heavily contaminated subsurface
sediments in place by asserting that recontamination is not likely because locations are either
distant from currently designated areas, outside the formal navigation chanpel, away from docks,
or have been subject to a favorable DMMP determination. By taking this approach, the HCC has
avoided having to define the areal extent of subsurface contamination and thus shifted the
discussion of contaminated areas to a station-by-station focus. This approach has allowed the
HCC to exclude areas with heavy subsurface contamination from incorporation into sediment
management areas. For example. the HCC has designated station 4102A for “no action” on the
representation that it passed DMMP bioassay interpretive guidelines. However, Station 4102A,
which is located near the center of the waterway, exceeds DMMP Maximum Levels (MLs) for at
least nine chemicals (2-methyinaphthalene, acenaphthene, anthracene. fluorene, phenanthrene,
benzo(a)anthracene. benzo(a)pyrene, benzo(b+k)fluoranthenes, pyrene, and total low molecular
weight polycyclic aromatic hydrocarbons (LPAHS) and 15 not eligible for disposal at a DMMP
site. [153]

Response 28: DMMP ML exceedances in tht of the bioassay results may still receive a
suitability determination from DMMP agencies according to a clarification provided by the
Corps of Engineers (Corps) (S. Sterling, pers. com. 4/11/00). However, these data are not being
uved for a suitability determination. rather the DMMP bioassay resulis were used to screen for
the potential for recontamination. {n thiy case, the bioassay results were used bv EPA uy an
mdicator of whar a brological response may be if these sume subsurface sediments were expose.
Guven the tuct the broassavs passed. EPA did nor feel thar 41024 warrunted active cleanup.

Comment 29: WDG comments that iy implement an effective and permanent remedy. EPA
needs 1 acknewledge thut the Hylebos Waterway 15 an engineered watercourse that is subject to
varmas Tonms ot aavigationad and construction acinaties. These acivities, in combiniation with the
net circulation patters. wdwcate that the potential o redistnbute chemical contamination
throgghout the watersway s sigificant. The vanous mvestigatons af the Hvlebos Waterway show
thei contaninants such as polvevche aromatic hvdrocarhons 1PAHS and PCRy are widely
aintiibuted throughout most of the Waterway s surtiuce and ~ub- surface sediments. For e.'mrnplc.
PORS e distributed ot oonce i ations Considentiy above St _.:_'.#ky m The grea thal b@gm_\
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outside the Uppers Turning Basin and extends all the way 1¢ thz Eleventh Street bridge. In many

cases. the conceatrations ot PCBSs appear 10 increase strongly at a depth of 10 to 20 centimerers.
[153]

Mordlund Boat also notes that there is compelling evidence that the PCBs have migrated from the
neck ared Into the head of the watenway and were distributed to the sides of the upper turning
basin by the disturbances to sediment caused by the turning of large ocean-going vessels, As
long-time observers of activities in the Hylebos, they have personally witnessed the upper turning

basin turn brown from the suspension of sediment caused by the large tugboats that turn the
ships.[178]

Response 29: EPA agrees that there are various factors that could redistribute chemical
contamination in the waterway. EPA has considered this issue in designating cleanup areas.
See other responses (n Section 2.4.3.

2.4.3 Limitatons/Restrictions on Future Use

Comment 30: The Por of Tacoma (Port) commented that they agree with EPA’s statement that

“Exposure of contaminated subsurface sediments may occur during the cleanup by dredging

adjacent areas, through physical processes, such as storms or ship scour, or through future

dredging or excavation”. However, the Port does not agree that EPA appropriately applied the

criteria in selecting the cleanup plan provided in the ESD. EPA has contnued to propose natural

recovery and no action in areas where exposure of contaminated seduments will occur in the near -
future, despite several comment letters from the Bort identifying areas where this would be

incompatible with Port activities. Specific areas of concern include sediments ia front of Parcel 4,

the former Murray Pacific site, the former Wasser Winters site, and within the channel north of s
East 11® Street Bridge. Because of this, the estimate of 940,000 ¢y of contaminated sediment is

tnaccurate. Sediment volumes in these areas should be added to the 940,000 cy estimate in order -
to obtain an accurate estimate of the total cleanup volume. These areas will need to be included

in the Hylebos Waterway clean up regardiess ot whether the Corps per‘rorms an additional.

extensive dredging project. [154]

The WDG commented that removal ot all significant contamination from the active stretches of
the Hylebos Waterway is important if recontamination in the coming decades is to be avoided, and
that the proposed cleanup tor the Hylebos Waterway as depicted w the draft ESD 15 deficient
because i allows substantial subsurface contamination to remain as a reservoir tor future
recontamination. One of the characteristics of industrial waterways is the propensity tor
unprediclable change as economic considerations change over tune. As economic and land uses
evolve, users of waterways must undertake. various projects such as mamtenance dredging and
wadterway development that will disrupt sediments. Although capping and natural recovery may be
suitzble tor areas where sediment profilzs are expected to be stable. they are mappropriate for the
relatively shallow Hylebos Waterway which is an active port whers sediments are periodically
disturbed by the activities thit are wherent to ports. The WDG believes that the approach ot
slufting (he burden tor determining future USEs Lo property ownars s untwr. The unspoken
premise thdal property awners can know about future uses s unreasonable. For example. The
WDG and the Tribe note that today, the Hyvlebos 1y ¢ key element of the Port's tuture
development plans. Four vears ugo. the Part hud ittle interest mn the Hylebos Waternway,
Subsurtace vontaanndaton within the actve areas of the watenway that s proposed (o be it in
place will present mans difticulties tor tuture property ownges as well as potentielly gopardize the
renrediad ettorts [ T33]]56]

Response 30: Bused on the intormunon developed on these discussions aned applicanon of the

CERCEA remeay velevtion crieri. EPA hus tocused on mnimiziny the poiennad for tuture
Caprngty ol Comtepiied seomeni e lwitne the potential $or exposire of sabssirtoce
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contamination. EPA considered the following guidelines with regard to accommodating future
land use in developing the cleanup plan:

. All areas where surface contamination is not predicted to naturatly recover to
SOO0s in 10 years, or where there (s a reasonable chance that subsurface
contamination may recontaminate surface sediments through ship scour, storm
surge, or other natural or anthropogenic forces, are included in the cleanup plan,

. Where active remediation s needed, dredging to a clean sediment surface is
required.
. In areas where EPA has not required cleanup under the criteria cited above, but

the Port or property owners want cleanup to occur for future development
purposes, EPA will make every effort to work with these parties to coordinate
additional cleanup to occur at the same time as the overall waterway cleanup.

. EPA will actively work with the Corps of Engineers to allow the Corps to perform
any needed maintenance dredging ar the same time as the waterway cleanup, but
it is not a requirement of the Superfund cleanup.

. PRPs will remain liable for subsurface contamination that becomes exposed in
the future. Compliance with existing laws and, where necessary, Superfund
institutional controls will be used to minimize exposure to contaminated
subsurface sediments. Post-cleanup monitoring will be required to ensure the
remediation remains protective and sediment recontamination is detected.

EPA has determined that it is not necessary to remediate all contaminated sediments in
Commencement Bay to ensure protection of human health and the environment. EPA will,
however, work with the Port and property owners to include additional dredge volumes as
necessary to accommodate future uses. Property owners requesting additional dredging may be
required to pay the incremental cost increase for the work.

Comment 31: The WDG comments that although the Hylebos Waterway is an active area of an
industrial port. the draft ESD provides relatively little discussion of how EPA will accommodate
routine waterway activities followimng the cleanup. The intent expressed in the draft ESD appears
1o be that the HCC or successors will be excused from the requirement to remove subsurface
contamination during the CERCLA cleanup on the grounds that regulatory requirements
associated with dredging will ensure that proper disposal of contaminated sediments occurs. What
is not discussed is that it will be much more dyficult after the cleanup to find feasible disposal sites
and the effect that the lack of disposal options will have on the environmental condition of the

-waterway. The Tribe recommends removal of subsurface contamination within the active

channel. which will allow tor expedited maintenance dredging in the future without the need for
expensive, time consuming regulatory processes and most importantly the need for more disposal
sites i Commencement Bay. {56]{153]

The WDG also notes that the ESD does not explain the magnitude of the regulatory burdens
assogiited with waterway projects that mvolve contaminated sediments. For example. the
permitiing etfurts tor projects nvolving contammated sediments are more extensive, tme-
consuming. and expensive. Likewise, b!ﬂln}:tt.dl ASSESSMENTS Mveiving txe Constituenis are more
cxpensive (o prepare and take longer to review  Therefore, EPA should exphicitly tell parties thit
removal b all the contamingted subsurfave sediments will expedite waterway use and
Jevelopment by reducing the regulatory effort reguired t approve future projects. [ 153

Respanse 3 Selecune dinposal spes gor the Cdesnap weas difpicnde, and 10 0s nor fikelv o be
costor tor gugare teine dvedeme EPA rcactveloworkime wirh the Corpy ra inelude unv
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needed maintenance dredging with the CERCLA cleanup. EPA has also encouraged property
awners in the ESD, und will connnue 10 encourage them during CD negotiations, to identify any

dredging needed for future developmenr uctivities, and 10 conduct such dredging ay part of the
cleanup.

Comment 32: The WDG comments that the dratt ESD appears to accept a cleanup approach
which shifts responsibility for removing subsurtace contamination from the parties responsible for
the contamination to other parties who will continue to use the Hylebos Waterway for maritime
activities. Furthermore, while the draft ESD does not explicitly state that EPA intends to Limit
futurce activities, there are indications that it implicitly intends to do so. EPA has proposed in the
draft ESD to extend institutional controls to affimnative restrictions on the use of real propenty in
and along the waterway. The draft ESD also proposes 10 use city ordipances and deed
restrictions (presumably imposed unilaterally under CERCLA § 106) as a means of imiting use of
the waterway ta reduce the prospect ot exposing subsurtace contamination. This approach is
tundamentaily wrong because institutional controls are unlikely to prevent exposure of subsurtace
contamination and such controls allow the responsibie parties to incur 2 financial benefit at the
expense of future users of the waterway. The Port believes that taking this approach 15 unwise
and will prove to be an undue burden on regulatory agencies such as the Ecotogy, Corps.
USFWS, WDFW. Nauonal Marwne Fisheries Service (NMFES). and the City, becaus? those
agencies will be left with having to find ways (o address contaminated sediments that shouid have
been addressed tn the Supertund process. This approach will also put the burden of finding and
paymng for a contined disposal site on the landowners and not on the polluters, or lead to future
lawsuits between landowners and responsible parties, (154}[153]

Similarly, Nordlund Boat opposes a cleanup approach for the Hylebos Waterway that leaves in
place contaminated sediments at depth at concentrations that exceed the SQOs. They support the
removal of contaminated sediments in the Hylebos Waterway wherever they exceed the SQOs and
regardless of whether the contarmunated subsurtace sediments are covered by clean surface
sediments. Nordlund Boat is particularly concemed about subsurface PCB-contamnated
sedunents that the ESD proposes to leave in place otf shore of Nordlund’s dock. In eftfect,
Nordiund Boat is teing held responsible tor the cleanup of PCB contaminated sediment. even
though there 15 no evidence that activities on the Nordlund Boat property contributed to the
presence of PCBs. Nordlund Boat iS concerned that any Ruture tn-water improvements e.g.. berth
deepening. replacement or extension of the dock, could be more duhcult to permit and more
expensive 10 conduct because of the presence ot the PCBs.

Nordlund Boat notes that they were hoping that the benefits arising from the consent decree. such
as centainty, finality, and the removat of the stigma associated with unresolved Supertund labdity,
might come close to matching the significant costs and uncermainties that they have endured over
the last decade or more. Unfortunately. the ESD seems to promise that Hylebos waterfront
property owners will conlinue 10 tace significant uncertainties because of EPA’S decision (o allow
the HCC to leave 1n place contaminated sediments at depth at conczatrations that exceed the
SQOs. 1178

Response 32: EPA"s mundure under CERCLA iy 1o protect human health und the environment.
The ESD cleanun plun does this through o cambinurion of remaval tdredying). engineering
comttralsand monttonine. As nated in Responye 300, EPA will work with property owners o add
anvedrnonad deanip tdredeiner o the cleanup plan tor futere development purposes ar therr
discreton EPA S Larnd wae policy regires tuat we constder a reasanably anncipated frare ise
ot ek aasessimening However, canrannnanion may he tefe in pluce if i s othervise «
provecnve temedv. Nordlund s comment specitically regers 1o stanon 3 whick conjamed
POBS i subsurtae e sedfvment ar 103 imes the SQO. anb sleddinls thave the cleanup level, EPA
Cows et beleeve that thes maretnadiv connaonaaied area i cxposed wanded reprresent o hunna
S oo diecar Propesis ononers are welcemue fo i e e weddvnonad dredein
o egdk s Bord Do tdnre v ioiuntend pdei e cee g onteaged oo sonir thes e
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willing to pay the additional cost. If they don’t do this, they will be responsible for making sure
that the contaminated materials are handled in an environmentally responsible fashion when
thev do make future development plans. See Response 30.

Comment 33: PCW commented that adding new ESD pertormance critena or site use
restrictions is a contradiction to findings of the ROD. They note that EPA stated in the 1989
ROD Responsiveness Summary that permitting requirements under the Clean Water Act and the
State Shoreline Management Act are in place for any dredging or other development activity that
may involve excavating sediments to accommodate a new future use. Those permitting
requirements do assure that sediment will be handled in an environmentally responsible fashion,
and that newly exposed sediment does not pose an environmentai concem. [150]

Response 33: The ESD more clearly designates the institutional control objectives that are
required for confined sediment to ensure the remedy is protective of human health and the
environment. [t also provides the types of institutional control mechanism that will be relied on
or, in some instances, implemented if feasible to achieve those objectives. Such added details on
institutional controls provided for in the ROD are no more than significant differences, which is
why they are included in this ESD.

Comment 34: The Port viewed institutional controls on land use along the Hylebos Waterway as
excessive and felt that “[e]xisting federal, state, and local regulations and permit requirements are
more than adequate to safeguard the environment from activities associated with future use.” The
Port made the case that institutional controls represents a penalty to non-polluting landowners
that would escalate the cost of doing business in the tideflats and be viewed a detriment to future
businesses or developers. The Port further stated that “{a]s a major landowner in and along the
Hylebos, [it] can not accept controls that would encumber the continuation of existing uses or
limit future uses of its property. We request that this change be deleted from the ESD.” [154]

Response 34: Land use restrictions would have limited use as part of the remedy and would be
applicable only in those areas where natural recovery, or capping are used as the remedy. Any
area designated as a disposal site would also be subject to some institutional controls. 1t is
anticipated that such restrictions would only be used where it is necessary 1o preserve the long-
term effectiveness of a remedy for a specific area. As an example, no future dredging would be
allowed ar a CAD site. Same restrictions on the depth of dredging may be included in areus
where a cap is consiructed so that confinement of underlying contaminated sediment is
maintained over time. EPA expects that such protective measures can be addressed through
existing regulatory land use regulations and permits. Separate agreements may be required
where existing regulations may not be sufficient to ensure the remedy remains protective.
However, if land use restrictions are put into place, such reserved uses will only be applicable if
the contamination siays in place. Nothing about a land use restriction will prohibit a landowner
from removing the contamination such that all restrictions could be eliminated.

2.4.4  Efforts to Inform Property Owners

Commeent 35: The Port and WDG note that the HCC's 1995 (sic| property owners survey of
e uses way inadequate. They request that EPA revisit the issue of future uses with property

owners along Hylebos Waterway, to get 4 more accurate picture of tuture use. The Port states
that EPAN view ot tuture use does notinclude hikely lang-term uses. EPA should perform it's

o survey that provides vwaens with tull disclosure of how feaving contarninated sediment on
therr land will effect current uses. futire development. and property values. EPA should also
wennty and aotty nnpacted parnes of the additional costs that would be porne by landowners and
by tederal, state. and local permiting agencies to address contaminated sediment thut EPA had
et betind - EPA shoulddentits how and when thase Lindosweners and permitting agencies will be
ahle b recover vonts trom the pedluters who caused the contamination that impacted ther current
aind Tuture development and use Pie WG notes that the HOCS survey of future uses asked

21



£5D Responsiveness Summary August 2000

property owners 19 provide information only tor those projects currently underway or for which
ihe owner intended (o submit permit applications prior to June 1999. The HCC did not ask
property owners (o provide infarmauon regarding the projects that might gccur after 1999 or to
describe navigation needs that will require maintenance dredging tn the channel and adjacent
areas. The draft ESD is founded on a view ot future use that is very short-sighted.{ 154]) [153]

The WDG comments that the HCC's inadequate etfort to inform property owners and the public
aboul the extent of subsurface contamination has resulted a proposed cleanup that will leave
substantial areas of the waterway unaddressed. Although the draft ESD invites current propenty
owners to include additional dredge areas if future plans could expose contaminated sediments, no
mechanism has been provided to ensure that property owners have actually been informed that
sediunents on or near their properties are contaminated at depth. Furthermore, the draft ESD does
not make it clear that property owners can add contarmunated sediments to the cleanup at no
charge to themsetves provided they are not responsible for contaminating the sediments. Based on
the dratt ESD, it appears that no party who is not a member of the HCC has requested an
expansion ot the cleanup as a result of the HCC's alleged communication efforts. [153]

Response 35 Aside from property owners survey in 1994, EPA hus held periodic meetings for
Hylebos property owners to apprize them of the stutus of the cleunup plan and implications for
their property. Property owners have had ample opportunity to review the cleanup plan and ask
EPA questions. As indicated in response to comments 30 & 32, property owners will have
additional opportunity to incorporate development dredging into the CERCLA remedial design.

Comment 36: The WDG states that EPA has not explained the legal implications associated with
leaving contamination in place. For instance, legal protections granted to settling parties may
preclude cost recovery against them by parties forced to remove and dispose of contamination at
a later time. Sinmlarly, property owners can be held liable if their activities inadvertentiy expose
the contamination that EPA has allowed to remain behind. In this respect, the draft ESD does
innocent property owners a disservice by implying that they have a2n opportunity to address
contamination in areas that may aftect their future acuvities yet tailing 1o -disclose where these
areas are located. [ (53] '

Response 36: Sre Response 30,
2.4.5 WRDA/Corps Dredging

Comment 37; Ecology noted their appreciation tor the excellent work EPA has done
communicating with the Corps and other agencies regarding the Water Resources Development
Act {WRDA) sponsored navigation dredging of Hylebos Waterway. Ecology encouraged EPA 0
continue with this effort and noted ther commuument t h2iping in any way 1o accomplish the
mure complete remedy that would be realized through a combined navigation and remedial
dredgmg. I the combined navizution and remedial dredgang does not occur, the current shoahng
hiazards 1o navigauion would remain. navigation dredging would continue 10 be hindered by
contamingtion 4t Jepth and. we face the prospect of prece-meul cleanups where future dredging
projects need t address contamination at depth tor contamination waiting tor natural recovery).
Fuor these reasuns. the remedy must include the navigation dredeing arees aftected by
Cuntamination 1t the surtace ar ae depths whether ur not the WRDA funding becomes available.
This will be an important part of Tonloey’s determination 1o continue support of the ESD. [X0)

Eoology dbvo commmented that changzs in channel geometry due to navigational dredging and/or
N2 uses af property mas aftect EPA s 2xpectatiions conceempy natural racovery or stabiiity of
eanting vaps. Vs peeds o be reviewed as EPA auekes provress on WRDA sponsared
natrgaton Jredainy SO
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PCW further commented that WRDA environmental dredging could address the subsurface
sediment issues raised by EPA without any changes to the existing ROD. [150]

Response 37: The 1989 ROD Responsiveness Summary clarified that CERCLA actions were not
intended 10 address navigational dredging. EPA is fully supportive of a navigational dredging
project and will continue to coordinare with the Corps and privare parties 16 encourage efforts to
combine navigational dredging needs with the Superfund cleanup, If it can be done without
delaying the Superfund cleanup.

If a combined project is not done, EPA will work with Corps to ensure that any caps do not
interfere with, or would not be compromised by, future navigation dredging. As far as new uses
of the property, see Responses 30 - 35.

Comment 38: The WDG noted that although maintenance dredging was conducted at frequent
intervals prior to the listing of Commencement Bay on the National Priorities List (NPL) in 1981,
only a few smail and localized private maintenance dredging projects have been conducted in the
Hylebos Waterway since that time. The Corps has stated that maintenance dredging in the
Hylebos Waterway is being deferred based on an understanding that EPA-lead CERCLA activities
woutd result in the removal of contaminated sediments in areas that will be affected by
maintenance dredging. Matnienance dredging can be expected to affect the navigation channel and
adjacent areas. In addition to channel maintenance conducted by the Corps, private parties need to
dredge the portions of the waterway in the vicinity of their properties to maintain navigation
access. Dredging projects not only incur the risk of exposing contaminated sediments, they will
generate contaminated dredged material that will need special disposal. [153]

PCW commented that EPA states in the Responsiveness Summary to the 1989 ROD that
CERCLA actions do not cover maintenance dredging and areas that may require maintenance
dredging or navigational dredging actions will be addressed outside of CERCLA by the
substantive and procedural requirements of existing regulations such as the Clean Water Act
Sections 401 and 404, hydraulics permuts, shoreline substantial development permits, and DMMP.
(150} _

Response 38: The cleanup plans contained in this ESD comply with the requirements of the
ROD and the 1997 ESD. The ROD anticipated that the CERCLA cleanup would not address
areas solely because they may require maintenance dredging in the future. If future dredging
projects encounter contaminated sediments, they will have 10 be disposed of in accordance with
DMMP and other upplicable laws and guidelines.

Comment 39: MWAC believes that finalizing the ESD will negatively impact ongoing efforts to

explore the viability of proceeding with a dredging project in the Hylebos Waterway under
Section 312 of WRDA. A WRDA acton for the Hylebos Waterway offers numerous
environmental and navigational benefits, inciuding the potential for conducting a larger dredging
effort and more comprehensive cleanup, restoring full commercial navigational draft in the
walerway. and enhancing economic development in the waterway. |37}

Response 39: EPA does not belteve that delaving the ESD or making final decisions on how the
Hylebns Warernvay should be cleaned up would be goad for the environment or the communiry.
Likewise, EPA does nor think making o final decision necessarily will adversely affect ongenny
discions abour a porential WRDA progece. EPA has had numerous discussions with the Corpy
revarding the potenial tor @ WRDA dvedying praogect in the Hvlebos Warervay, and both EPA
and the Corps e e thar inadczere the ESD wdl have nevimpacr an the Corps ' abiiire 1o do a
WROA progec e The Corpy aibudees v e WRDA proygect o mare dependent eor the avardabidin
sy ot e ad spearer the avaitabiliy of tundin e and timing issues, than 11 iy on the
YR
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2.3 Fundamental versus Significant Changes to the ROD

Comment 40); The ESD retlects fundamental alterations to the CBN/T ROD with respect to the
scope. performance and cost of the remedy. Thus, CERCLA and the NCP require a ROD
amendment{s) rather than an explanation of significant differences. 40 CFR Section 300.435.
[143][150]

(2) Comments on tundamental alterations of scope of the remedy:

The ESD and the Hylebos EPA Cleanup Plan inappropriately, and without justification,
depart trom the ROD's “problem area” determination and conclusion that remediation
should be conducted separately in each “problem area.” The ROD should not be so.
fundamentally altered. Indeed, the ESD and the EPA Cleanup Plan themseives
demonstrate the appropriateness of the ROD’s conclusion that the Hylebos should be
addressed in szparate “problem areas,” [148]

The differences in the ESD's draft cleanup plan fundamentally alter the selected remedy for
Hylebos Waterway with respect to scope tecause of the elimination of the Problem Arca
mits in the ROD: addition of habitat function and enhancement of fisheries resources as a
cleanup goal; and addition ot subsurface sedimeant.[150]

(B)'Co:mnents on fundamental alterations of performance of the remedy:

The differences in the ESD’s draft cleanup plan fuadamentally alter the selected remedy for
Hylebos Waterway with respect to performance because there is: near elimination of
natural recovery from the remedy; and application of surtace sediment SQOs to subsurface
sediment.[ 150}

The ESD accurately observes that “[tJhe ROD recognized that the estimated voluroe of
sediments needing active remediation would be refined during refiedial design phase and
that both volume and costs ‘are anticipated to change accordingly.”™ ESD, p. 5 {(queting
the ROD, emphasis provided). The expansion of the Hylebos sediment volume trom the
ROD’s estimate of 448,000 ¢y to the ESD’s estimate of 940,000 cy (or perhaps even an
estimated total 1.3 miilion cy) cannot be characterized as a “refinement.” The ESD's
more than doubling (or perhaps trebling) of the sediment volume retlects drastic and
mappropriate departures trom the ROD through the application of various criterid and
EPA decisions to which the HCC has previousty objected. {148]

The volume tor Hylebos Waterway should be corrected to include the 175,000 cy of
wood-waste related dredging mandated by EPA and currently proposed by the WDG.
EPA's “refined estuimate” of 1.115.000 ¢y (including wood waste related cleanup) is at
least 667,000 cy greater than the ROD volume of 448.000 ¢y for Hylebos Waterway. The
draft ESD represents & volume that 5 2.5 times larger than the ROD. As such. the dralt
ESD does not represent 4 “refinzd estimate” of the ROD volumes. but rather a
fundamental change in the scope of the cleanup. based un near elimination of natural
recovery from the remedy. us well as addinion of subsurfuce sediment 1n areas that rully
satsty ROD cleanup requuzments. These tundamental changes cannot be addressed by an
ESD. but rather reguire ¢« ROD amendment and evaluanun ot the mne CERCLA ¢riteria in
nrder to comply wih the NCP On the other hund. the expandz2d volume could be
dredyed &y 2 WRDA envirenmentat dredeing sctinn without any changes to the existiing
ROD [130]

cor Comments on tundanental alwratons of the cost oi the remedy.
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Among the several concerns the HCC expressed about the increase in cost of the Hylebos
Waterway cleanup from the ROD estimate of $11,080.000 to the draft ESD estimate of
$39.063.000. specific concemns include:

. The ESD's more then trebling {and perhaps quadrupling. or more) of the remedy
costs reflects a drastic and inappropriate departure from the ROD. [148]

. One significant cost ttem not included in the dra®t ESD, that is part of the ROD
estimate. is the sampling and analysis required by EPA as part of the post-ROD
pre-remedial design program. This cost is currently over $10,000,000 and
expected to be $11,000,000 by completion of the pre-remedial design this year.
[150] '

. The current cost estimates also do not address significant potential costs
associated with mitigation and land acquisition. There is currently much
uncertainty associated with the mitigation that might be requested by NMFS and
USFWS under the ESA and consequently there has not been a full and complete
delineation of mitigation scope, perfarmance or cost in the draft ESD.[150]

The costs associated with EPA's selection of disposal sites for Hylebos Waterway is also in direct
contradiction to EPA's final ESD for PCB cleanup levels in Commencement Bay, issued July
1997. In the 1997 ESD, EPA selected a PCB cleanup level that would result in a total Hylebos
cleanup volume of 508,000 cy at a cost of $18 million. EPA rejected a more stringent cleanup
level, such as 300 ;.g/kg PCBs, because (1} it would not significantly lower human or ecological
risk from Hylebos sediments; (2) it would result in substantially increased cleanup costs to $31
million; (3) it would increase the volume of sediments to be remediated by 70 percent to 891,000
cy creating the need for a second disposal site; and (4) it would result in greater disruption of
aquatic organisms during dredging (See July 1997 ESD, pg. 24, Summary of the Comparative
Analysis of Alternatives). These same concerns counsel against the currently proposed ESD. EPA
has not provided an adequate basis for a total reversal from the positions it held in the 1997 ESD
(891,000 cy and $31 muliion cannot be justified) to the current draft ESD (940.000 cy and $39
million is justified). [148]{150]

Without inclusion of all of the cost categories defined by the ROD. including fully defined
mitigation and land use costs, there can be no thorough cost totaling for the recommended
remedy, no cost effectiveness evaluation, nor comptete evaluation of the nine CERCLA criteria.
With regards to costs. the ESD ts premature and appears to be in viclation of the NCP. [150]

Response 40: The NCP provides that significant differences in the remedial action with respect
10 scope, performance, or cost that significantly change but do not fundamentally alter the
remedy selected in the ROD should be documented in an explanation of significant differences
(ESD). 40 CFR §300.435(c)(2Ki}). ROD umendments, as provided in the NCP, should be
proposed if the differences in the remedial action fundamentally alter the basic feaiures of the
velecred remedv with respect 1o scape, performance, or cost. &) CFR §300.435(c)2)(ii). This
ESD 1y consisiens with the NCP Nune of the basic features of the remedy selected in the 1959
ROD has been fundamenrally aliered. e.p.. site wse restricrions. source control, natural recovery,
sediment remedial action, and monuoring. The information thur has been developed through rthe
pre-remedid desien semplding aned analvses are consistent with, nnd were expressiy anncipated in
the ROD The tnereases in vellume and coxi are sientficant, Heawvever, the vreater velume and
cent s nodted g change v the vemedial acnion olyectives or the remedial technology
velected s deserthed e the ROD O Tie ESD oy alse consistent wirh EPA vadance regarding
documentine pong-ROD dvciseons "3 Guude to Prepuring Superiund Proposed Plans, Records
ot ecestenr and Ether Remeds Nellecnon Decivion Documeney ™ OSWER Q204). 1-23P. July M)
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The ROD aniicipated that the areal extent of contamination would be refined during remedial
design. The new dara indicaies that taere are larger areas requiring remediation than originally
thought in the ROD: a significant change. but not fundamental. A group of parties agreed to
conduct pre-remedial design activities in a comprehensive fushion throughout the Waterway and
there were muny technical and practicul reusons to conduct the studies comprehensively. The
ESD describes the specific manner in which the ROD is5 being implemenzed ar each Waterway.

Future negotiations or enforcement actions will determine who will perform the cleanup und
how.

The ESD is not udding habitat function and enhancement of fisheries resources as a cleanup
goual, the ROD stated that habitar function and enhancement of fisheries resources were part of
the overall cleanup objectives. The ESD is not eliminating natural recovery as a part of the
remedy. Approximately 20 acres in the Hylebos Waterway and 20 acres in the Thea Foss and
Wheeler/Osgood Waterways are designated natural recovery areus.

See Responses 20 - 22 for discussion of subsurface contamination und remediation ureus.

The increases in volume of contaminated sediment und concurrent increuses in the estimated
cost for the remediation are significant differences from the selected remedy. However, such
increases in volume und cost has nor changed the selected remedial approach of confinement,
nor other busic feature of the selected remedy.

Sediment contaminated with wood debris at the head of the Hylebos Waterway that is being
addressed by the Department of Ecology under a state cleanup agreement have not been added
to the volume requiring cleanup under the ESD.

3.0 THEA FOSS WATERWAY
3.1  Concerns about the Cleanup
.11 Source Control o ’

Comment 41: One commentor raised several technical issues with the set up and development of
the Water Quality Analysis Simulation Program (WASP) model and the subsequent conclusions
about source control and recontamination that the City has based on the modeled outcomes.
These techrical issues are as tollows: (1) Stormwater loading terms are underestimated and thus
bias source control goals and recontamination potential toward less conservative estimates. {2)
As presented in the Round 3 Report. the WASP model has levels of potentially recontaminating
pollutants (¢.2.. bis{2-ethythexyl phthalate (BEP), phenantirene. pyrene. dibenz(a,h)anthracene)
that generales 4 hugh level of uncertainty and raises unportant and unresolved questions about
natural recovery and recontamination. (3) The commentor believes that 4 high-resolution
hvdrodynamie model. other than WASP. would provide less uncertain estimates for source
contral goals and recontumination poiential. particularly 1f more recent duta were used to assess
partculate phase oads to the waterway., |131]

Response 41: EPA ugreey with the commentny ihat stormwaier loading termy used by the Cinv in
the WASP mode! wre underestimuted. However, EPA dues not believe thut running unother
maodel would clomnare uncertamiies sith vespect to source contral youls, A early ay 1995,
duriiye development op the Rownd 2 Dura Exvaluciion Repart, EPA stured our concerny abouwl
lewaftn terms 1o tite Coon and Bevan asking abour calibration of WASP with dissolved phase
dera Theoren ol heavier PAHS und BEP shendd be primartv asxaciated with u purticututy
e sedid plhiase s ot the warerwas, However the Cineosaldl Chse i wse dissolved-phase loadong
e ey coththiretion of the WASP moniel The counveguences of the preterence tor ddissofved-prhuse
iy e U)ot e f s e 0 e o e P nd BEF Coperainds raverrd the
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some sources is under-predicted. For these reasons EPA recalculated particulate loads in
accordance with the Model Toxics Control Act (MTCA} statistical model. Although the results
are not as sophisticated as the efforts conducted by the City, they provide cause for EPA to be
conservdtive by requiring additional sigrmwater source control, stormwater source control
monitoring (under their National Pollution Discharge Elimination System (NPDES )permit that
addresses stormwater discharge), and posi-remedial monitoring of the waterway.

EPA will likely not run a more sensitive model than WASP because the re-calculated loads are
conservative engugh to require the City to address stormwater control. at the same level that
would be required even if a more sensitive model with larger particulate loads more accurately
estimated recontamination potential.

Comment 42: One commentor noted that the load as reported in the Round 3 Report for the
stormwater discharge to Superfund Sediment Management Area (SSMA) 5 was not based on
current data. Specifically, stormwater sediment trap data from SD230 is not represented in the
WASP loading term for that discharge to Segment 5 of the waterway. The commentor directs
EPA to use this data in its final evaluation of source control for this segment of the waterway.
[166]

Response 42: Even though the Round 3 Report does not identify a significant sediment load 10
the waterway for SD230, EPA, Ecology and the City are working with various data (sediment
trap, whole water, caich basin and sump) to trace sources and identify effective locations for
stormwater treatment. In response to this comment, it is important to note that evaluating the
nature of contributing sources to municipal stormwater (e.g., flow from privately-owned and
maintained drains or infiltration from groundwater through cracks or joints in the line) is an
equally critical part of the decision about what constitutes effective treatment on a given
stormdrain. '

Comment 43: Kennedy/Jenks and Shell Oil stated that the evidence is that municipai stormwater
is the primary source of existing contamination in surface sediments and the likely source of
recontamination throughout the waterway. A remedy selected without acknowledgment of this
fact will fail. A remedy selected without the City’s commitment to AKART analysis for
controlling high molecular weight PAH (HPAH) and phthalate loads from stormwater will also
fall. [157][159]

Response 43:  EPA and Ecology are working with the City 1o esiablish a level of stormwarer
control that will reduce phthalate and HPAH loading from stormwater to the waterway. As
indicated by EPA's December 29, 1999, comments to the City on the Round 3 Report and in the
Administrative Record for this ESD, the luck of certainty about stormwater loadings to the
wulerway is caustny the agencies to be conservative in their assessment of the level of controf
needed o prevent recontamination of the waterway.

Comment 44: Kennedy/Jenks commented that BEP is the greatest concern for recontamination
and the principal source s munictpal stormwater. The proposed remedy does not address BEP
contamination. Additionally, munwipal stormwater draing account tor observed concentrations of
PAHs i recent sedungnts. (157

Response 4. Ax stared in comments on the Round 3 Repart, EPA believes that BEP v tuading
ro the weaterwuy o mnicipad steramsater o Dissolved BEP rends o adsarb o partcutures, as
dev the HPAM Yt b recantaminanion oy predicred. EPA belivves that reductions in BEP aned
HPAH tsteirmiaiier are secesary - thus aeddintonad saowrce contreds on starmwater discharve
10 Thea Fusa sl by requered. Both Ecolos and EPA are working wah the Cinv on an action
prlee thor pnclwdes pivestreariont and prlor resiiae of seeiciird] stermiwater controds thar may be
P ORI for the sthoendrains o vih-basiay EPA and Fy ceferies have cdser avked the Cino o
ot LTI mi;m Pt fedfreil v !'re':.’:':."z' fral Loy Hienis el ruuruf wark. ()L‘rw' N fer
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controls (e.g., continued source tracing in sub-basins, source inspections, compliance and
education. ordinance for privately-maintuined connections to the municipal storm lines) will add
{0 the benefir of structural or treatment best management practices (BMPs).

Other sources of recontumination (e.g.. marinas) are not as easily controlled as stormwater and
recontamination potential from these sources must also be taken into account. Monitoring is an
inherent component of the remedy to continue to assess the effectiveness of source control.

Comment 45: Kennedy/Jenks provided a lengthy and detailed review of source loading terms
presented in the Round 3 Report as well as an alternative calculation of source loading terms for
municipal stormwater. Kennedy/Jenks identifies three particular concerns regarding the
limitations on the data that the stormwater loading terms used in the City's Round 3 Report are
based on. These concerns are:

v Sampling techniques used by the City did not capture the “first flush” event even
though EPA guidance indicates that, typically, runcff from the first hour of a storm
can carry mere pollutants than a city’s untreated sewage flow in that same period
of time.

* The data used by the City to determine stormwater loads came from sampling
conducted during wet-weather when pollutants have little time to accumulate in
storm lines compared to summer and early fall storm events.

2 The set of data upon which stormwater loads are based is very limited, consisting
of 5 to 11 data at most for base/storm flow conditions.

Kennedy/Jenks then had the WASP model re-run with their revised stor'nwatcr loads. The
revised model produced two notable results:

. With current levels of stormwater source control (i.e.. stormwater loads for HPAH
and BEP based on sediment and solids concentrations). the waterway would
recontamunate to levels very close 1o current conditions.

g Without the stormwater PAH source, the head of the waterway would not require
remediation. [i57]

Response 45: From informasion presented in Appendix G-I of the Round 2 Report (Tuble GII-
2A), it appears that first flush from the upper half of 237A/B was captured in about half of the
staorms sampled. First flush from the lower half of these basins was likely discharged before
vither (a) personnel reached the sampling locarions and/or (b) the tide went out. For smuller
busins with rimes of concentration less than un hour (i.e., 245. 23(), 254}, sumple collection did
not begin within the first hour of uny of the four storms sumpled, so no first flush data are
included in the esumated louding terms. EPA, Ecology and the Cinv are discussing the that use
nf automated samplers 1o address this duta gap.

EPA comcurs thar the data wsed by the Citx 1o determine sinrmsater foads came from sampling
conducied during wet-wearher when pofluiani lave lile tone i gocumulduce tn storm lines
campared o sammer amd earfy fafl st evenrs,

EPA comqurs that towdine extiiniies tess sternmwater are hased on a vens limited amount of dare.
EPA aededressed shes tvwee i connmenis previded o the Coy tor hah the Round 2 andd Round 3
Repores Muchof the avitlubile dutac were gualitted . and the lowdines for some chemicals were
cutlidated trom s few oy pwo osamples o SE9G and TOZISI96) 0 For example . loads trom

ooty 23 TAB were cadvndone oo fumined namber o samplies dhar werr confvzed iy
dttrageens detes oot gty e LPAHS HEAHS pestciies POBY meecam amd

N



ESD Responsiveness Summary August 2000

hexachlorobenzene, but not phthalates. The Round 3 Report indicated data with ultra-low
detection limits were used 10 estimate loads for acenaphthylene (an LPAH) and
hexachlorobenzene. Sediment trap data were used 10 estimate loading terms for PCBs, DDT,
ideno(l.2,3-c.d) pvrene and dibenzo(a,h) anthracene (both HPAHs). Estimated loads for all
other chemicals were based on whole waier data with standard detection limits.

EPA agrees with the conclusion that sediments will recontaminate without additional stormwater
controls. EPA, however, strongly disagrees with the assertion that without stormwater as an
ongoing source of PAHSs, the head of the waterway would not require remediation. Remediation
would still be required to clean up the high levels of BEP, other phthalates, PAHs and mercury
present in sediments at the head of the waterway. See Response 44.

Comment 46: Kennedy/Jenks provided an akernative AKART analysis to that submitted by the
City in Appendix W to the Round 3 Report and in response to the performance criteria for
“approvable AKART" and additional source control for stormwater in the ESD. Briefly listed,
Kennedy/Jenks' suggested additional steps to stormwater controls are:

a. Where feasible, allow stormwater to infiltrate to the ground for aquifer recharge
thus reducing direct loading t¢ waterway sediments.

b.. Do additional sampling to determine the nature of stormwater loads (dissolved
versus particulate phase} and best application of treatment at sub-basin level;
although the performance and efficiency of sub-basin treatment is questionable due
to “wbiquitous” nature of the pollutants. [157]

Response 46: It may be that filtration would be feasible on municipal sub-basins or at other
source sites as well; however, filtration is generally space-intensive, depending on local soil
permeability. As an example, one application for municipal stormwater treatment at a site in
Bellevue, required rwo one-half acre filters for a sub-basin of approximately 250 acres.
Although Appendix W to the Round 3 Report indicates that city-owned space is very limited
throughout the basin, making it difficult to apply infiltration on a large scale, small sub-basins,
or portions of sub-basins may be treatable and should not be discounted as Ecology, EPA and
the City continue to address stormwater treatment.

With respect to additional sampling, the City has proposed additional sampling for stormwater
pollurants in both dissolved and solid phases. Ecology is currently working with the City toward
approving a stormwater sampling and analysis plan (SAP) that addresses both whole water and

_in-line sediment traps. In addition, the City's recently proposed sampling project articulates

the City’s commitment to Ecology's and EPA’'s expressed concerns based on the quality and lack
of particulate phase stormwater data.

Comment 47: As an alternative 10 the City's proposed AKART analysis. the commentor
suggests stormwater (reatment tn either of two possible ways would be effective (o prevent
recontamuation from stormwater. The first suggestion is to combine discharges tor storm drains
237A/B. 230 and 233, wreat 1t chemically. and dam the head of the waterway to add sedimentation
10 the combined discharge. The second suggestion s to combine the discharges for storm drains
J3TA/B. 230, 235 and release the combined discharges W a series of weurs installed in the
waterwy at the vuttall tor additonal sedimentation. then use 2 weatlands constructed at the head
ol waterway tor pehshing. In detathng the basis tor the alternative AKART analvsis, the
commentor expressed the tollowmy addtional ssues

A, RennedyZdenks doubts that the non-structural BMPs currently in-place ur being
mplemented on sub-basins will provide enough source contral to prevent
recontanunation frrom muncapad stormseater Jischarges. Thus. additonal
treatment and structural control are needed.

MY
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b. Kennedy/Jenks states that the City's presumption that the primary loads of
chemicals of concern are in the dissolved phase is critically flawed as are the
source control conclusions based upon it.

C. Kenanedy/jenks' comparison ot the City's AKART analysis in the Round 3 Report
with 4 previous repont revealed an additional source of uncertamnty it the WASP
model. [157]

Response 47: EPA uppreciates Kennedy/lenks reevaluation of siormwater treatment
technologies. EPA is issuing the final ESD with performance requirements for stormwater

source control which include conducting and submirtting an evaluation of structural controls and
a schedule for controls .

EPA does not concur with the City's presumption that the primary loads of chemicals of concern
are in the dissolved phase and is requiring additional source control for stormwater. It is most
likely that a sequence of structural and/or treatment BMPs, placed strategically in each of the
major stormdrain basins, will be more effective at controlling stormwater load than is predicted
in the City's analysis. While correct sizing and location of structural and/or treatment BMPs is
anticipated 1o significantly affect stormwater loads to the waterway, it is equally important 10
note that it is the sum of all stormwater controls, including municipal code for maintenance of
private-storm lines contributing to the mumc:paf line, that will determine source control
effectiveness for stormwater.

Comment 48: The City belicves that the unquantified load presented in the Round 3 Repornt
poses a greater source of recontamination than municipal stormwater. The City contends that
ongoing discharges of coal tar and creosote from upland sources must be controlled and that the
former MPS operation may well be contributing residual BEP to the waterway. [156]

Response 48: EPA does not agree with the magnitude of the unquantified load presented by the
City because 50 much uncertainty (s-assoctated with various aspects of'the loading terms for
stormwater. During the development of the Round 2 and Round 3 Reports, EPA, Ecology and
the City had muny discussions about solids normalization, model dynamics, partitioning
coeffictents, qualified data and detection limits. Each assumption and choice fuctored into the
stormwater louds used in the model! ulso carried limitarions and some amount of uncertainty with
it. The Ciry pursued its decisions regarding the estimation of stormwater loads and witimately
needed a very lurge "unquuntified source” to make the mode! balance. While some portion of
the “unguantified source” may well be ussociated with assumptions mude for other source load
termy 10 the model, EPA believes that some lurger amount of the unguantified portion of totul
foad is. in fuct. due to the way stormwater louds were estimated. Appendix L of the Round 3
Report acknowledyes an unceriaing of 2 1o 3 times for stormwater loads. The stormwater louds
estimared by EPA (12729/99) aund other commentory ure simply uttemply 1o gain perspective uf
starmwater lpads bused on additionul empirical data and other reasonable and conservative
uxyumpions.

While the Crv muy disugree with others over the theoretical chemisiry fe.g.. purtinioning fuctors)
aned the Jute und ¢ffeces of varions contannunant sourcey 1o the wulernav, ir iy the posivion of £PA
thet addinenal source control work for stormwater 1s necessan. EPA agreey that source

contraf ur ather locatony aboui the watersav i g, west bank svep ut the Tucoma Coal Gas sue.

Proks Covey mcduding some sotrces contrthating o anerncimd vormwater, 13 alsa needed. Ay
weted o response 0 Conugent 3401 BEP concentratinns in SD 243 remuin bugh once the MPS
dearmagr o ampfete addinonad sogece conteed niest oo

('nmment 49: The City beheses EPA 1 plaving undue emphasis on sHOIMWILRT ds & SOUice of

Seonraninauan becdause strmweter outfalls we sisuallv ebvioes s compuared to otiier sources,
ll“* !
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Response 49: EPA disagrees. Emphasis on stormwater source control is not undue given that
this is a major confirmed ongoing source to the waterway. Current stormwater source
investigations show there are ongoing sources of PAH, other than the Tacoma Coal Gas site,
and sources of BEP, other than the former MPS site, discharging to the waterway through at
least some of the stormdrains.

The City has so far failed to acknowledge that at least some of the “unquantified” load needed
to calibrate the WASP model could be associated with the limits of the data, extrapolations,
assumptions, choices and decisions made in developing the stormwater load estimates. An
assumption that the unquantified load is an amalgam of historic spills, groundwater infiltration

10 storm and seeps at the head of the waterway is not justified given the Round 3 Report places

precision of the estimated stormwater loads at 200 to 300 percent. EPA does not agree with the
assumption that all “unquantified load"” is from sources other than stormwater that either have
been, or can be, easily controlled.

Comment 50: The City asserts that Tacoma stormwater 8 no different than stormwater in other

" municipalities and stormwater discharge to Thea Foss is not terribly different from other

Commencement Bay waterways. {156]

Response 50: EPA does not dispute the City's contention that constituents found in Thea Foss
stormwater discharge are similar 1o those found in other municipal stormwater discharges;
however, the City's stormdrains discharge into a NPL site with contaminated marine sediments.
In order for the Superfund remedy to be effective, pollutants from stormwater discharges must
not be allowed 1o recontaminate sediments in the waterway.

Comment 51; The City stated that comparison of stormdrain sediments to SQOs is not
appropriate because empirical data and theoretical partitioning calculations indicate HPAHs and
BEP do not remain in particulate phase. When stormwater enters the waterway, these pollutants
desorb and are carried out the waterway in the dissolved phase. [156]

Response 51: EPA is not using stormwaler sediment trap data in direct comparison with the
SQO0s. As discussed in comments on the Round 3 Report (11/16/99 and 12/29/99), EPA does not
agree with model’s chemical partitioning or other aspects of the stormwater loading terms. EPA
believes the empirical duta of surface sedimen: quality and stormwater sediment trap data
represent higher particulute phase loading from stormwater for ceriain HPAHs and BEP than
indicated in the Round 3 Report.

Comiment 52; Tar seeps on or adjacent to the Tacoma Coal Gas site are a source of greater
recontamination posential than stormwater. [136]

Response 52: EPA believes that the Tacoma Coal Gas site represenis a historical source of
comtamingrion. and that stormwater represenis an ongoing source of contamination. Both
historical and ongoing sources must be controlled.

EPA 1y aware of the presence of seeps in the waterway or along the west bank next 1o the
Tucomu Coal Gas sue. Ecology iy warking with signutaries of an Administrative Order under the
vierte s MTCA on a plun 1o remave contaminated source materiol along the west bunk. EPA
Delieves thar once samrated material in and ai the foor of the bunk are removed, ¢ cap in the
wes! hank area should be surtictent 1o prevens reconraminarion from this source. Because the
etk of contmmnation af the west bank will he vemoved. any shallons vroundweter discharye
throwed this area will nodonger be o pathway o the sedimenie. EPA und Ecoloey helieve heat
cureoany et faetinatton I tte seeteriens oo i T Coedd G sire wall he controlied,

phani horopels sosimatiion ad i Lacomic Cogl G site dlo net apped 1o represent
SEE i e e ey b e Bt o o e sdbe vy Foodfeoy s oo sweenrkin o wath
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WDOT and the Ciry to complete consiruciion of remedy 10 the "DA-1 Line” which is also
associcred with the Tucoma Coal Co, sie. This hes been a contributing source of non-agueous
phuse liquid (NAPL} 1o stormdrain 237A and once this remedy is in pluce another source (o the
waterway will be controlied.

This leaves NAPL-saturated sediments ut depth beneath the waterway us uncontrofled with
respect 1o their potential to recontaminate the surface sediments. The cap will be designed 1o
uddress potential PAH seeps from the NAPL-contaminated sedimenis.

Comment 53: The former Tacoma Coal Gas operation is typical of similar sites nation-wide with
respect to the combinations of PAHs seen offshore and thus source control of this site is a bigger
1ssue tor recontamination than EPA has allowed. [156]

Response 53: EPA agrees that the former Tucoma Coal Gas site is typical of such sites nation-
wide und hus contaminated the Waterway. The NAPL adjacent to and under the Waterway,
particularly the PAH-contaminated seeps migrating from it require consideration in the design
of the cup that will effectively confine the contumination and not allow recontamination of the
surfuce of the cap. There are other sources of contamination 1o the Thea Foss Waterway in
addition to the Tucoma Coal Gus site (e.g. stormwater) that must ulso be dealt with. Thus, given
that sediments at the head of the waterway will be cleaned up, the concern for recontamination
must be addressed from each of two perspectives. From areas udjacent to and discharging into
the waterway, EPA's position on source control and surface sediment contamination are clearly
documented in the Administrative Record. In the waterway, EPA is not in contention with the
City or other PRPs with regard to the source of NAPLs and contamination at depth. Based on
available evidence, it does appear that much additional source material was deposited in the
middle of the waterway as a result of past practices. However, from the perspective of cleaning
up sediments, the original source(s} of seeping NAPL is of less concern than the paths by which
NAPL reaches surface sediments from depth. This is a matter of adequate remedy design rather
than an issue of "source control” per se. EPA's position regarding confirmed and ongoing
yources hus been clarified in response to other comments from the Ciry and the public.

Comment 54: The tormer MPS operation on stormdrain 245 15 a substantial source of BEP.
(156]

Response 54: EPA does not argue thut the former MPS site hus been a source of BEP 1o the
waterway, however, MPS hus not been the sole source of BEP louding to the waterway.
Consequenly, stormwuater source-tracing efforts must continue as must pilot testing for BMPs 10
control this contaminunt. Ecology is currendy overseeing cleanup at the MPS site. Once
cleanup iy complete, the City has agreed that the storm line between MPS and the outfall should
be tharoughly cleaned aund resampled. If BEP concentrations remuin high in stormdrain 245,
then additional control for BEP on thus line must be found. EPA und Ecology expect thur the
Cirv’y Stormwater Action Plan widl uddress additional conirols.

Comment 35: The City believes that BEP s less toxic than the SQO ot 1.300 ppb would indicate
and suggests the DMMP sereening level or 8,300 ppb would be more appropriate. {136)

Respunse 35 The Cirv contends that the current SQO for BEP 1 lower than whar will actually
onpact bendha infuuna or exhibe aan o laboraiore bioassavs, EPA has agreed with the Cirv
that ofergical munroriee of the remedy sl he wed 1o evaluare the toxiciny of BEP if 11 reaches
ar e erh the SQU. Tho oy consistent wish the ROD, whrch allenss that an SQO muv be

e vetdedd Bk nor necessdrdy rtietie rentediad action anless bidovical rexty wlser fond,
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3.1.2 Recontamination of Cleanup Areas

Comment 56: Several commentors spoke to the timing and adequacy of source control with
respect to construction of any sediment remedies. USFWS commented that source control shoutd
be implemented betore remediation at the risk of recontasmnation. The Tribe commented that it is
not their understanding that source control is fully implemented or yet effective 1o prevent
recontamimnation. [n addition, the Tribe maintains that it s necessary to implement stormwater
treatment, particularly for stormdrains 237A/B, before sediment cleanup. They also expressed
concerns about stormwater source control and s recontaminatior potential and the need for EPA
10 establish benchmarks for measuring source control effectiveness.  [28][29][56](39]{82][166]

Response 56: From the bay-wide perspective, the entire process of source control was set forth
in EPA's 1989 ROD and describes how source control is, in fact, an ongoing effort. At this
point in the source control process at the Thea Foss and Wheeler-Osgood waterways, we are
ending the pre-remedial design phase and entering the design phase during which the ROD

- allows source controt will continue. In this portion of the source control process, EPA and

Ecology are at the point where (1} remedial design can begin but, (2), we must be certain of the
outcome on source control issues not yet resolved before starting the remedial action.

With respect to stormwater source control, EPA is requiring the City to submit an approvable
plan for controls and/or treatment 1o Ecology and EPA, to address source load reduction that
cannot be achieved by the upstream source control actions the City has already commitred to
finish before sediment cleanup begins. Unlike most other source control technologies,
stormwater control is an evolving area. Ecology and EPA will ensure that all practical and
feasible measures will be taken on the stormdrains prior to beginning remediation.

Baseline monitoring and SQQs will be the benchmarks against which source control
effectiveness will be measured.

Comment 57: WDFW commented that as EPA and Ecology work together on implementation
of additional source control actions at the head of the waterway. they must give full consideration
10 the effects of those actions on habitat. [28]

Response 57: EPA agrees and will ensure that source control actions give consideration to the
effects of those actions on habitat.

Comment 58: USFWS expressed concern that an unproven remedy such as sorbent pads will not
provide adequate control for NAPLs that are at depth w the sediments. In turn, this would lead

to recontamination. from sediments rather than surface sources. and thus to needing additional
disposal with which USFWS generally disagrees. [29]

Response 538:  See Respanse 600,

Comment 539: The City states 11§ agreement with EPA and Ecology that it 1s about time 10 stop
studving the problems of BMPs fur stormwater source control and that it is now time to proceed
with implementing them.

Response 39 EPA wyrees thae BMPx tar viormwater controd should be implemented uy soon
possible dn spire of the Cine's efforts o meet wrves for the many and vartous lasks and
aitfestones relared o stormwater sonrce control. municipal siormwter remains the fusi major

COn e e it e af Contientaliont B ile warerwean for whieh .*mp."eme’man'rm Hf
comtreds s sopcersen Wide g g Basincinnce cecentiy been characterized, sonrce rracing i
ot vopry ettorran the lirver drny Ay outhned i the ESD the stormmagter actient plan will
s fecde condironnod provctive pdo for conpradbisy starmveter fnakiinon EPA and Ecoey
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continue their efforts toward evaluating installution of siructural and/or nodal treatment in
problem sub-buasins.

3.1.3 NAPL Contamination at the Head of the Waterway (SSMA 7)

Comment 60: Several commentors stated that the thick layer of otly sludge buried within the
sediments at the head of the waterway should be removed. Unless the sludge s removed. it can
continue to seep up into the water and down into the groundwater. _
[301(313(32)[33)(341(36){371(40](41][42)[43][44]{45]{461[47](48]{49]1[50][51}{52])(53)[54](55]
(58]{59][60](61][62)[63][64][65](66](67][68][691{70)(721(74]1[75]{761[771(78](90][160])[172]

Response 60: While it may be technically feasible to remove the NAPL/sludge contaminated
sediments from the head of the Thea Foss Waterway, the costs as estimated in the Ciry's Round 3
Duata Evaluation and Pre-Remedial Design Report would be prohibitive. Costs for the complete
NAPL removal alternative were estimated to be 369 million above and beyond the cost of the
remedy for the rest of the waterway. The high cost of this alternative (s mainly due to the costs
associated with rreatment of the NAPL contaminared sediment once it is removed {(approximately
$58 miltion).

EPA believes thur the selected remedial alternative, evaluated in the Round 3 Data Evaluation
and Pre-Remedia! Design Report, of containing the entire volume of NAPL with a cap will be
protective of the sediments in the waterway. EPA has added a contingency to the ESD,
however, that requires additional removal of the NAPL (beyond what is being removed at the
west bank) or modification of the cap design or both, if modeling and treatability studies cannot
conclusively determine that the final design of the cap will be able to stabilize and prevent NAPL
from migrating through the cap.

Comment 61: The difficult situation at SSMA7 either requires a brute force approach tike
dredging, or an innovative contaminant removal or destruction process. Even if a removal
technology only removed part of the contaminant mass, it is much more’probable that 1t would be
ettective enough to be protective. and we still would have gotten rid of some of-the problem.
(103}

Response 61: The selected remedy in the finul ESD includes partial removal of source material
along the west bank. EPA believes thut removal of material along the west bank is necessary in
order 1o prevent source materiul from continuing 10 seep (nto the wuterway in this viciniry. In
addition, some dredging of heavily contaminated sedimeni in the warerway will be necessary in
order to provide the required navigational depth once the composiie cap is constructed. Any
dredged contuminated sediment will be dewatered, treared, and disposed at an off-site permitied
lundfill.

Comment 62: There are a number of innovative techavlogies that have potential for success in
the Thea Foss. even if they have not vet been upphed i an under-water setting. In particular,
electrokinetic technologies {such as LASAGNE) or thermally enhunced sparging have potential
tor actually removing fa site a substanuad mass of the dense non-agueous phase bquid (DNAPL)
from the sedimenis, Mostof those innovatve technologies have been proven successtul at upland
iy uld st 0 abour S30 percubie vard. Assuming it could cost twace as much to apply in the
Theda Foss, the twotal cost of 57 mithon and change tor remediating the 73000 v 1§ comparable the
currentty preferred alernative. The resulung reducton m contaminant mass. along with the
fikehhood of greatly reduced long-term memionng costs. would be ol great benehit to the marine
znvironment and the cinzens of Tacomu. [ 103]

Re,\pnrrse K20 FPA oty foobeloeve thoar onfong miend g HpHIY I Prefeciive el cond
e niUe EPA e es BIE L S0 re pramiisiry e R TR et e fovedereres thar masy D
e ot NAPL L cntaeaear e tee dine i e e s e LANAGNE have been
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field tested effectively at small scale sites. However, most of these technologies are currently
still evolving and are not yet ready 10 be utilized at larger sites.

Comment 63; {f the NAPL/sludge 1s capped and "walled oft " there should be a guarantee that it
will be 4 permanent remedy and that there will be no leaching into the bay or ground water in the
future. [36)

Response 63: EPA has included performance siandards in the ESD that ensures that if sorbent
material is used for a cap it must be effective in the long term ar preventing leaching of
contaminants. See Response 60.

3.1.4  Process for Selecting Cleanup Alternatives (SSMA 7)

Comment 64: The process used to select the preferred alternative for DNAPLs in SSMA 7 was
flawed in that one of the alternatives least lixely to be effective became the preferred alternative.
The result came about by failure to follow published guidance regarding ranking and selecting
remediation alternatives. The most significant factor was that the “threshold factors™ for ranking
alternatives (protection of human health and compliance with ARAR's) were not included in the
selection process {Appendix U, Table U-8 of City’s Round 3 Data Evaluation and Pre-Remedial
Design Report). Regardiess of other factors, an alternative is not viable if it i not protective of
human health and the environment. [23, 103|

Response 64: EPA agrees that the City's rationale and ranking of alternatives as shown in
Appendix U of the Round 3 Report appears flawed but not for the same reasons as the
commentor. EPA has expressed this concern in previous comment letters on the Round 3 Report.
However, the City was not required to evaluate the cleanup alternatives using the NCP nine
criteria. 40 CFR §300.430(e)(9). The preferred alternative for SSMA 7 as described in the draft
ESD and in the City's Round 3 Report is an in situ capping alternative. In situ (in place)
capping was evaluated for compliance with the threshold criteria for Superfund remedy selection
{protection of human health and the environment, and compliance with ARARs) in the 1989
Commencement Bay Nearshore/Tideflats Record of Decision (ROD)}. Section 9 of the ROD
contains the Summary of Comparative Analysis of Alternatives and Section 9.1 contains the
evaluation of alternatives in relation o the threshold criteria. This evaluation concluded that
the in situ capping alternative will comply with the threshold criteria.

Section 8.3.3 of the ROD describes the in situ capping alternative as follows: "In situ capping
involves containment and isolation of contaminated sediments through placement of clean
material on 10p of existing substrate. The capping material may be clean, dredged material or
fill {e.g. sund). In addition, it may be feasible to include additives (e.g. bentonite) to reduce the
hydraulic permeability of the cap or sorbenis to inhibit contaminant migration.” The preferred
alternative as described in the draft £ESD includes the use of sorbent material 1o inhibit
contaminant migration. The feuasibiliry of using sorbent material was evaluated in Appendix U
of the Cin's Raund 3 Repart. The specific sorbent material to be used will be evaluated during
the remedial dexign pnase of the project.

A detatled evaluanion of the proposed remedv for the ennire Thea Foss and Wheeler-Osgeond
waterwayy which includey an evaluation of compliance with the threshold criteria can be found
in Sectian 1) 3 of the Round 3 Repori

Comment 63: Another problem wath the alternative selection process was more subtle. but it had
¢ substantial mpact on the inal rankane of alieinutves. The highly subjective high-medium-low
rankmues t Table U-N ot the Round 3 Repostt were treated like quanttative measures that could be
weehted and summed to provide o souad overall ratng F103]

PP
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Response 65: EPA did naot rely on the subjective ranking of alternatives us depicted by Table U-
8 of the Round 3 Report 1o select ine remedial uction for SSMA 7. EPA's selected remedy of an
in situ cup for SSMA 7 is consistent with the Summary of Comparative Analysis of Alternatives
in Section 9 of the 1989 ROD.

Comment 66: EPA uses the term "I feasible” when describing certuin portions of the proposed
remedy for SSMA 7 including dredging in non-channel areas and rlacement of a slurry cut-off
-wall along western edge of the waterway. Please explain what the term “if teasible™ means. {82]

Response 66: The term “if feasible” as used in rhe draft ESD was meant to state that the
portion of the remedy would only be implemented if it could physically be constructed. EPA
agrees that the term “if feasible” when describing portions of the SSMA 7 remedy is confusing
and therefore has deleted this term from the final ESD.

3.1.5 Schedule

Comment 67: The Tacoma/Pierce County Chamber of Commerce noted that EPA’s tmely
decisions to continue the cleanup of the Thea Foss Waterway are 2 necessary contribution to the
development of the Thea Foss Waterway. The Chamber of Commerce encouraged EPA to
approve the plan as submitted so that cleanup of the Thea Foss Waterway can begin in the near
tuture. [161]

Response 67: EPA agrees that cleanup should begin in a timely fashion and hopes that cleanup
will be integrated in the development of the Thea Foss Waterway. The ESD selects the cleanup
plan for the Thea Foss and Wheeler-Osgood waterways and EPA hopes that the necessary
agreements for cleanup action can be reached with the potentially responsible parties so that
cleanup can begin as soon as possible.

Comment 63: The Thea Foss Waterway was recognized several years ago as an integral
component of the revitalization of downtown Tacoma. The desire for a-better tomorrow and a
vision for our community’s future are undoubtedly what motivated ourelected City Council 10
take their unprecedented actions tor the Thea Foss Waterway. [161]

Response 68: Comment noted. EFPA recognizes und acknowledges the City for stepping forward
und voluntarily ugreeing to conduct the necessary pre-remedial and remedial design work prior
10 implementation of the cleanup action.

Comment 69: Several commentors stated that with respect to the cleanup plan for Thea Foss. all
of the relevant facts are known, all of the alternatives have been evaluated and the public has been
adequately tnvolved. These commentors urged EPA to approve the cleanup plan as submitted by
the City in the Round 3 Data Evaluation and Pre-Remedial Design Report. (164|[165](170][171]

Response 69: Comment noted. See Response 67.

Comment 70: One commentor noted that as o taxpayer and concerned vitizen he was frustrated
when g bureaugracy seems more concerned with process than functionality. The process seems to
huve caused deluys inimplementing cleunup and the commentor wondered why the long pered of
nme tover |3 vearst was needed to get o g Cleanup decision tor the Thea Foss Waterwayv, [ 163

Respunse 70: There ure several reusons tor the fength of nme 11 has taken o reach a decivion
ey the Avanap plan jor the Thea Foss Warersax Prior o inplemearation of a vleanup plan for
W ;.-'mn nE ettrod f'f-i‘f(-’."rnh‘; Centletenitrizant yotirc ey st be uchieved in order o prevent
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involvemenu, participation and input of the numerous potentially responsible parties, regulatory,
resource and trustee government agencies, and private citizens in the characterization of the
nature and extent of contamination und the design of the cleanup plan for the Thea Foss
Waterway.

Comment 71: Simpson cormmented that they were concerned about the length of time the
process has taken. They are concerned about the potential for lack of coordination in the ESA
consultation process that could delay any component of EPA’s overall cleanup pian.

Response 71: EPA has coordinated with the potentially responsible parties and the resource
agencies as 1o EPA’s biological assessment. EPA will continue to coordinate with interested
parties as the consultation process proceeds.

316 Cost

Comment 72: One commentor stated that Tacoma's cost estimates reflect a more expensive
remedy for the head of the Thea Foss than is needed. [158]

Response 72: EPA agrees that the cost estimates for the proposed remedy for the head of Thea
Foss Waterway as depicted in the City's Round 3 Report and the draft ESD are high. The costs
are high due 10 the estimated cost of sorbent material to be used in the cap along with the cost of
the proposed slurry wall. After further evaluation by EPA, and based on public comment and
additional information submitted by the City, EPA has eliminated the slurry wall from the
remedy. The elimination of the slurry wall has accordingly reduced the estimated cost for the
remedy by approximately one million dollars.

Comment 73: Some commentors stated that the estimated remedial action costs submitted by
the City contain two key errors. First, with the respect to the slurry wall construction, they do
not include estimates of the costs of hydrologic controls that would be necessary to make the
sturry wall effective. Secondly, there are mathematical errors that understate the calculated costs
by over $1 million. [157]{158]

Response 73: EPA agrees with the comment. Based on additional information gathered during
underwater surveys conducted by the City and EPA along with the Adnunistrative Record for this
ESD, EPA has eliminated the slurry wall as part of the remedy. Therefore, the costs shown in
the ESD do not include costs for the construction of a slurry wall. Mathematical errors have
been corrected in the cost estimates outlined in the final ESD,

3.2 ADEQUACY OF PROPOSED CLEANUP
3.2.1 Performance Criteria

Comment 74: One commentor noted that the draft ESD Usted only construction and monitoring
performance criteria for the sediment caps and did not include maintenance criteria. (82|

Respunse 74: The cap mamnienunce criterton of making repairs 1o correct the effects of
subsudence or erosion will be included in the aperation and matnienance plans submitted by the
PRP.

Comment 75; The Natoenal Oceanograghie and Atomosphenc Admmistration (NOAA)

commented that the cap aceds (o achieve @ mmumum ot three teet thickness after placement In
hear experiened. caps die not siw ass umiommids thick over laree wreas NOAN noted that the Jraft
ESTY called ter anexirg twncteet ol “oserdredge and that the cappine plans should alsa call tor
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Response 75: EPA agrees with the comment und the final ESD includes a performance criterion
that caps must have a minimal thickness of three feet,

Comment 76: NOAA noted that in addition to physical isolation and stabtlization. caps should
provide chemical isolation. preventing diffusion of coniaminants through the cap surface.

Response 76: EPA agrees with the comment und hus included a cap performance criterion for
chemical isolation in the ESD. '

Comment 77: Several commentors, including DNR. noted that the performance criteria listed in
the draft ESD were not specific and that EPA should better define what certain criteria actually
mean, and should establish a benchmark for determining when the criteria have been met. DNR
noted that the desired functional characteristics of the finished grades will need to be addressed
further tn finalizing the design. DNR stated that in reviewing the design they want to ensure that
the tinished grades are adequately engineered to meet operational and ecological performance
tactors over a reasonably long-term project life span. [82][166]

Response 77: The performance criteria listed in Section 1V of the draft ESD and final ESD are
meant 1o be general criteria that relaze 10 bay-wide remedial actions. Where appropriate, EPA
has added more detail 1o the performance criteria that are relevant to the remedial action
conducted ut the specific waterway (i.e. Theu Foss und Hylebos). The final ESD has also added
performance criteria deemed appropriate for compensatory mitigation plans. Benchmarks
and/or trigger levels will be established in consultation with the other resource agencies for
determining when the criteria have been met or for instituting additional actions when necessary.
Specific design criteria such as functional characteristics of the finished grades will be
developed during the remedial design phase.

Comment 78: The USFWS commented that capping materials have been described in the
Administrative Record as being “'coarse. large-grained sediment” in order (0 maintain cap
integnity. The draft ESD states that one of the four functions the cap would provide will be 10
“provide a cap surface that promotes colonization by aquatic organisms™. USFWS noted that at
some point there should be a more detaled description ot the composition of the cap material.
USFWS also noted that nn order to promote biclogical recolonization of species consideration

should be given to closely matching the composition ot the cap material (o existing sediment to be
capped. [29]

Response 78: EPA ugrees with the comment. Detailed descriptions of the cup muaterial will be
provided in the remedial design docurments and work plans.

Comment 79: One commentor stated that performance critena tor natural recovery and enhanced
natural recovery should be added to the ESD. [X82]

Response 79: Performance criteria for natural recovers and enhanced natural recovery are that
the SQO much be achteved within Hl veury of completion of the remedial action und saurce
centrol, This s stated i the (959 ROD unil in the £ESD. The ROD abser ssutes thut anly
wncerinel iy contammared sedimens shauld be considered for naneral recovery. The ESD
provides Juriher durificution thut EPA comiders murginally conraminated sedimeniy us those
wirht hercal cancentrarsens les dhenn the second lawest Apparent Effecis Threshold (AET)
Cedae tthe NOO oy st at the desvest AET Y ap lyodoeicead tesi vesdin that der nor exceed the
mrmimien eanup leve OMCUL) viduey uader Washingion Stae Sediment Munagement
Stitnelurdy.
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3.2.2 General Comments

Comment 80: One commentor noted that the list of problem chemicals for Thea Foss/Wheeler
Osgood Waterways is different from the list of chemicals of concern (COCs) deveioped during
the pre-remedial investigations. The commentor believes that the ROD should be amended
accordingly.

Response 80: Although the magnitude and frequency of chemical exceedances represented by
the chemicals of concern (COC) list does not duplicate the older table from the ROD, the
primary chemical groups (HPAH, LPAH and phthalates) are present in both. EPA and Ecology
are using the most current data ro direct source control efforts and remediation. The table of
problem chemicals listed in EPA’s 1989 ROD was developed from data collected during the
remedial investigation and listing phases of the Commencement Bay site. The list of COCs was
developed during the pre-remedial design studies of the waterway and was intended 10 be a
summary of the most prevalent chemicals found during these studies. It was not intended to be a
comprehensive list of all chemicals present at concentrations above cleanup levels. A ROD
amendment is not required because the use of additional data collected during the pre-remedial
design does not represent a fundamental change to the selected remedy.

33 CLEANUP APPROACHES
3.3.1 Dredging

Comment 81: Several commentors noted that the additional dredging and disposal accomplished
under Alternative 5C is in response 10 a request from the DNR for deeper harbor depths and does
not provide additional envirormental protection compared to Alternative 5B. Alternative 5B is
less costly, reduces the volume of sediments requiring disposal, and provides the same
environmental benefits as Alternative SC. [156]{157](168]

Response 81: EPA has reevaluated Alternative 5C and agrees with the commeni that this
alternative does not provide more environmental protection than Alternative 5B. As a result
EPA will not require dredging for deeper harbor depths as part of the selected remedy unless the
contaminants within the harbor area sediments are above the SQ0s.

Comment 82: One commentor commeated that it is not clear from the sampiing data presenied
in the Round 3 Report that the dredging proposed for Segment 3 is necessary to remedy
contamination in the waterway. The proposed remedy for Segment 3 seems intended to
accomplish a substantial deepening of the waterway for navigational purposes, beyond what is
necessary 10 protect human health and the environment. [168]

Response 82: Dredging is necessary throughout Segment 3 because sediments exceed SQOs for
veveral comaminanty including PAHy, BEP, PCBs. pesticides and metuls. Since Segment 3 is
part of the federaliv-authorized navigational channel placing a cap over the contaminared
sediments in llew of dredping would not be feaxible and would hinder navigation. Levely of
contamination exceeding cleanup levels are found bath (n surfuce and subsurface sedimenis
within Seement 3.

The convnenion focused mainly on comparing concentrations of PAHs and BEP in Segmenr 2
where natural recenver 1y xelected 1o PAH und BEP concentrations in Sepment 3. However,
Sevenient 5 ts e mere conttaminatied than Seement 2 in thar Seement 3 containg efevated
comcentranny af POBY pesticides cond metals toraend miercum s These contammanis ore not
Hhedv e ngtersdi vecover within the esiabioded DEvear imefrenme due e bomer yedimentaiion
vty in i veemeni
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Comment 83: .M. Maninac and the City noted that the draft ESD states that “although SSMAs
S2land $a3 will require no action. based on existing conditions. i portion of these SSMAs will be
dredged as part of the channel slope”. One bank sample collected from SSMA 5al in - August
1594 exceeded SQOs tor copper and zinc. This sample was taken prior to removal n August -
1996 ot bank and intertidal sediments within SSMA 5al that exceeded SQOs. Therefore, SSMA
5al has already been remediated and no action is necessary. In addition. the City’s Round | Data
Evaluation Report identifies only one bank sample in SSMA 5a3 that exceeded SQOs for any
contaminant, theretore dredging should not be required in SSMA 523. [156]{166)

Response 83: While a bank removal in SSMA 5al was conducted. the removal was incomplete
as areas under the docks were not remediated. In addition, no confirmatory samples were taken
after the removal was completed. Sampling data for SSMA 5a3 is also incomplete so that this
location will also require dredging based on the existing data. If additional data becomes
available, EPA would reconsider its decision to require dredging at SSMA 5a3.

Comment 34: Kennedy/Jenks commented that in the description of the preferred remedial action
for SSMA 6B4 and 6B35 the term “if feasible” was used to describe possible dredging of these
areas. They suggested that the language be modified to indicate that dredging wiil occur “if
practicable” since nearly anything is technically feasible but it may not be practical or cost
effective. In addition, Kennedy/Jenks suggested that the text in the ESD should indicate that it
the contamunants above SQOs cannot be practically removed, than capping may be necessary.
[157] -

Response 84: The suggested changes have been made to the ESD.

Comment 85: Based on the ESD, depths at the mouth of the waterway will be -29 feet MLLW
(SSMAs 1 and 2) whereas the depths in the adjacent, up-waterway areas (SSMAs 3 and §) will be
-32 feet MLLLW. Depths farther up the waterway decrease to -21 fest MLLW (SSMA 6) but then
increase to -26 feet MLLW (SSMA 7b2). Beyond this the depths taper to -13 feet MLLW
(SSMA 7b3a). WDFW recommends that EPA require studies be conducted in Thea Foss
Waterway to evaluate the potential impacts on circulation and DO levels within Thea Foss
Waterway trom these proposed contours. Monitoring ot DO levels should also be conducted
subsequent to the dredging acttvities. and over the long term. to easure satisfactory water quality
is achieved and maintained. (28]

Response 85: EPA is aware that the remedial uction for the Thea Foss Waterway will result in
varying bottom elevations that could impact circulation and DO levels. EPA will require that
DO levels be monitored bath during dredging activities and over the long-term 10 ensure that
warer quality standards are maintatned.

3.3.2 Capping

Comment 86: As discussed in the Round 3 Data Evaluation and Pre-Design Evaluation Report
(Secuon 2.4.2.3 and Appendix T). native matertal 1o be removed trom the St. Paul site would
provide sultuble cleun capping matenal for waterway areas und provide the necessdary long-term
wolation o underlving sediments from potentiad propeller wash forces. Further, because gram size
Charactenstics of natrve St Paul sedimenty closely mutch those ot the watzrwvays, use ot these
miaterials ter capping would promote rapw recolomzannn by nauve benthos and epibenthos,
racthtating restoratien ot tull habiar tuncuon within the waterwes capping areas. Similar

o lusions huve been reuched un other waterwdys, |71
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3.3.3 SSMA 7 Remedy—Capping and Containment Barriers

Comment 87: Other remedial technologies should be considered in addition to the slurry wall
along the western edge ot the waterway. such as partial removal from seeps rather than relying on
highly technology-intensive remedies without adequate justificaton. [151]

Response 87: Construction of a sturry wall will not be impleme, . d because hydrogeologic data
indicate that horizontal ground-water flow is not a major factor in migration of source material.
Source material along the western edge of the waterway will be removed, which should help
control product seepage in this part of the waterway. Ecology is working on upland removal
activities in the same area. See Response 61. '

Comment 88: One comumnentor proposed an alternative (“adaptive management’) approach for
remediating the SR509 NAPL seep at the head of the waterway, given the uncertain performance
and very high cost of the proposed remedy (sorbent cap) in the draft ESD. This approach
included; (1) collection of additional data on the SR509 seep via visual observations during low
tide and conduct of an underwater survey, and (2) removal of falsework piling related to
construction of the SR509 bridge, or cutting off the falsework piles below mudline. [180]

Response 88: EPA agrees with the comment. Since issuance of the draft ESD, EPA and the City
have conducted visual underwater surveys to assess whether the false work pilings are the origin
of the SR509 seeps. EPA’s survey was inconclusive due to poor visibility in the waterway. The
Ciry's underway survey was more successful in that they visually documented artesian ground-
water flow in the waterway. The City's survey confirmed that the NAPL seep in the waterway is
most likely the result of oily material being pushed to the surface by vertical ground-water flow,
The City's survey also documented that the NAPL seeps do not appear to be originating from the
false work pilings. However, the falsework pilings may still be removed or cut off at mudline to
facilitate construction of the cap. .

Comment 89: The City stated that they recognize the need to complete further studies, as
indicated in the ESD. during final design of the remedial measures for SSMA 7. To that end, the
City has contracted to prepare a work plan for design level studies of the NAPL contamination at
the head of the Thea Foss Waterway. The City also stated that their current plans call for several
studies to be conducted to determine the need for and optimum piacement of a slurry wall and the
configuration and effectiveness of a sorbent cap in SSMA 7. [156]

Response 89: EPA acknowledges and appreciates the willingness of the City to proceed with the
necessary design studies. EPA understands that since issuance of the draft ESD the City has
moved forward with additional design studies. In order to ensure the final remedial design
meels the remedial action objectives, the final ESD has incorporated performance siandards that
each companenr of the remedial action must meel in order for the remedial action to be effective.
EPA expects that the Cinv will perform the design studies needed 10 demonstrate that the
compaonents of the remedial action will meet the established performance standards.

Comment Y): Some commentors. including Ecology. stated that there is no need for the
propused sturry wall along the western bank of SSMA 7 as proposed in the ESD and that EPA
has already expressed concerns regarding etfectiveness of the slurry wall to control NAPL at the
heutd vt the waterwavn prior correspondence with the Citv. These commentors stated that the
ESD should be made consetent with EPAS previously stated conceras. {137 135%]

Response 90 Bunedd o the vesulin o weddiiionad studves conducred v the Crov, e slurmy well
oy heen elomunared s a Coomponent of the remedy . These stwdies have documented that the
Cedtieedd vronendwetter eradtens Beneaddy the saierwes i piich erearer than the horizontel
ctadtent amd reretore aoslurms sl would ot be ettecnive ai presenting mivration of source
o eriedd
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Comment 91: There has been no evidence presented that the SR509 NAPL seep has had any
Sizricant impacts on sediment quality. This commentor believes that surtace PAH contamination
in the hezd of the waterway and elsewhere s primarily due to ongotng municipal stormwater
discharges. [157]

Response 91: Extensive saumpling conducted by the City hus shown thar subsurfuce sediment
located in the vicinity of the SR509 bridge is heavily contaminared with PAHs. The SR509
NAPL seep is directly linked to the massive subsurface contamination. EPA believes that the
mauss of contaminated sediment may be due 1o historical discharges. EPA agrees that the degree
of contribution of the NAPL t0 PAH contamination in surface sediment may be overestimated in
the Round 3 Report. However, if the subsurface contamination in the vicinity of the SR50Y seep
is not remediated it will continue 10 serve as u source of PAH contamination 1o the waterway.

Cormment 92: Some commentors stated that other than documenting the presence and
approximate location of the subtidal SR509 seep. and the approximate location of the cutott
tatsework piles. little work appears to have been completed as part of the City's pre-design
studies 1o assess the cause of the SR309 seep. In their opinion. insutticient data is available for
EPA 1o approve a detinite remedy tor the SR509 seep. [151](180]

Response 92: As noted in Response 88, underwater surveys have been conducted by EPA and
the Ciry subsequent 10 issuance of the draft ESD. The underwater survey conducted by the City
confirmed that the falsework pilings do not appear to be a preferential pathway for NAPL seeps.
The City's underwater survey confirmed thar product marerial is being forced to the surface of
the waterway by vertical groundwater flow.

Comment 93: Several commentors noted that EPA should seriously consider installing a thick
sand cap in SSMA 7 congsidering that EPA has questioned the need for a sorbent cap in its
comments to the City regarding the Round 3 Report. [157])[158]

Response 93: EPA has seriously considered installing a thick sand cap in SSMA7 and has
determined that a thick composite cap, which could include sand, sorbent, and geotextile
fayering, could be effective ut conttining the NAPL in the waterway. Studies being conducted
by the Ciry must demonstrate that the composite cap would be protective of human health and
the environment, und will prevent recontamination of clean sediment.

Comment 94: Kennedy/Jenks commented that the ESD should be made consistent with EPA’S
views expressed in the 29 December 1999 Specitic Comment Letter on the Round 3 Report. In
partcular. the ESD should acknowledge that the SR509 seep may be etfectively addressed by a
thick sand cap and additional work regarding the falsewark pilings. The ESD shouid also
acknowledge that the seep along the west bank may be more etfectively addressed by removal of
source material.

Respunse 94: See Rexponses Y- 93

Comment 95: Kennedy/Jenks commented that the most compeiling argument for use of the thick
sand cup tur the head ol the Waterway is the overwhelming evidencs that without further
stormwater controls, the exiremely expensive sorbent cap is likely to recontaminate and thus
regquure additiona) remedial action J157]

Resparse 95: See Responves 41052

Comment 96: NOAA beleves that o v unbikely that o sorbent cop will provide o permanent

controbonthe release of contannnants to the waterway - Exenar the sarbenat cap w ettective
ety the sorbent capacits of the caposall eventually be exhausted and “breakrhroueh™ will
st allmsang Connimmanis D sl i concenirbiens Compardble o those prosent i the
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absence of a cap. That is. any sorbent material has a tinite capacity and when this capacity is used
gp. contaminant migration continues as i there weren't any sorbent present. More detailed
evaluation is needed 10 determine the amount of sorbent required 10 adequately contain the NAPL
sources in the waterway. [81]

Response 96: EPA agrees with the comment in that any sorbent material will most likely have a
finite capacity. Studies must prove that the sorbent material will not be exhausted over the long-
term and "breakthrough' of NAPL will be prevented.

Comment 97: The City commented that although NAPL seepage into the waterway is an easily
observable fact and estimates of the mass of PAH input to the waterway from NAPL seepage are
considerable, the exact mechanism by which NAPL seepage occurs is still only partially
understood. The City intends to conduct additional studies including underwater surveys 1o
further define the mechanisms of NAPL seepage. (156]

Response 97: EPA acknowledges and appreciates that the City intends to conduct additional
studies to further define the mechanisms of NAPL seepage.

Comment 98: Some commentors, including the Tribe and USFWS. were concerned that the
proposed remedy for the head of the Thea Foss (SSMA 7) will not provide for a long-term
effective solution. They stated that the proposed altemnative is unproven and will not be
protective of human health and the environment. [23][56]

Response 98: The remedy for the head of the Thea Foss is an in situ cap which should include
the addition of sorbent material to prevent migration of NAPL. In situ caps have been proved
effective at containing contamination at many sites in the Puget Sound region and across the
country.

Generic performance criteria for caps within Commencement Bay are included in the ESD in
order 1o ensure that these caps are protective of human health and the environment. In addition,
at the section entitled “Performance Criteria for the Remedial Action” additional criteria for
the sorbent cap at the head of the Thea Foss were added. These additional performance criteriu
include; (1) the capping material must prevent NAPL from entering the waterway and
recontaminating surface sediment above the SQO and, (2) if sorbent is used as capping material
the sorbent must be effective in the long term and require minimal maintenance.

The cap will be compasite cap consisting of sand, geotextile membranes and sorbent material as
needed, Composite caps have been successfully used in the past for containing NAPL
contamination. EPA agrees that the effectiveness of sorbent material at containing NAPL in the
head of the Thea Foss is uncertain. As stated in previous responses, the studies currently being
conducted by the City must address the uncertainties regarding the effectiveness of the sorbent
material. -

Comment ¥9: Citizens for @ Heathy Bay (CHB) commented that the proposed remedy fails 1o
address the presence of the NAPL substance. They stated that & number of questions regarding
the NAPL have remuned unanswered, These guestions include: (1) amount of PAH loading
sttrtbutable to the NAPL substance. (2} sourceis) of the NAPL substance. (3) extent of the NAPL
product and NAPL-contammnated sediments/sol (43 relationship between upiand and in-waterway
seeps. 131 measures o ceniral the matenal oty sogree. 16 pathwass of movement to the surtiace.
and 171 whether ar not the falsewark pilings provides a transport mechanism for subsurface
NAPL. |67

Response 99 FPA believes that the remenald ontanmwnt revreds selected jor the head of the
Five i Fross adegriareh adeliesves the proesem e af the NAPLD Adiitionedd characterization of
NP by dhe G aned dsiy cennnnle questions conceramy the pathwens of NAPL movement will
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be uddressed during the remedial design phuse. Specific answers to the questions raised by the
CHB ure us follows:

/. The Ciry conducted exwensive sumpling und modeling of the PAH louding
attributable to all known sources of contamination including the NAPL substunce.
While there is some disugreement among the City, EPA and other interested
parties gver the results of the modeling effort, EPA believes thut the PAH loading
10 the waterway due to NAPL seepage Is significant enough to warrant product
removal at the wesi bank and containment in the waterway.

2. EPA belieyes that the source of the subsurface NAPL substance is from historical
releases from the facilities that formerly operated along the Thea Foss Waterway.
This is evidenced by the presence of coal tar material along the west bank of the
waterway where ¢ coal guas plant was located and operating until the mid-
rwentieth century.

3. EPA ugrees that the vertical extent of NAPL has not been well-defined in the
Ciry's Round 3 Report. Additional studies are currently being conducted by the
City us part of remedial design 10 more accuratelv define the extent of NAPL
contaminuation.

4. EPA believes that both upland and in-water seeps are related to historical
releases. NAPL source material remains both on the bank and underneath the
Thea Foss Waterway. Data provided in the City’s Round 3 Reporr and in the
Administrative Record shows that there is one large subsurface mass of heavily
contaminated material within the waterway.

5. As stated in (4), EPA believes that the NAPL is reluted 10 historical releases, most
likely from past spillages along the west bank of the warerway.

6. Based on recent studies conducted by the Ciry, EPA believes that the SR509 seep
mgy be due 10 oily material being forced to the surfuce by the vertical
groundwater flow. Based on visual observations during the underwater survey,
the fulse work pilings left in place after construction of the SR 509 bridge do not
appear 10 be conduits for NAPL flow. The seep along the west bank is caused by
product material alony the bunk.

7. See (6) ubove.

Comment 100: Some commentors raised questions about the engineering of the proposed slurry
will and s stabibity due to exwsung slope stability problems along the shoreline of the head of the
waterway. and due (o the proximity of the proposed sturry wall to the waterway Hselt.

PESTI ISR 1ROY

Response 10f1: See Response Y1) Bused on additional swudiey conducted by the Cov subsequent
10 Oxsudnce of the diaft ESD, the sturry wall will nor be constructed.

1.3.4 Natural Recovery

Comment 1012 The Ciey noted that the drutt ESD mndicates nuturat rzcovery tor areus in SSMA
where margmal chemical 2xczedance s 0 SQUN necur. The City noted thut they recommended n
the Reund 3 Repert that these arzas be clisstied as o action areds, |136]

Respanse 101 EPA Qs dosienared arvas that minimalis exceed the SQO as natierud recaven
crsey cosistent st Sectrons {208 o e N CBNT RO whach extablinkies pertormance
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criteria for natural recovery. The long-term cleanup objective as established in the ROD is the
SQO for problem chemicals. Sediment areas with chemicals that minimally exceed the SQO
have not me! the long-term cleanup objective and therefore, consistent with the ROD, cannot be
clussified as no acrion areas.

Comment 102: The City noted that the draft ESD indicates enhanced natural recovery for areas
in SSMA2 where marginal chemical exceedances of SQOs occur. The City noted that they
recommended in the Round 3 Report that these areas be classified as natural recovery areas. [156]

Response 102: EPA selected enhanced natural recovery for these areas within SSMA 2 because,
as stated in the ESD, biological test results indicated some adverse biological effects for those
sediments in SSMA 2 that marginally exceed the SQO. [In addition, the sediment contaminant
concentrations in these areas are high enough so that the long-term cleanup objective of the
SQO0s may not be achieved in the entire segment in the established 10-year timeframe.

Comment 103: NOAA noted that the draft ESD stated that chemical and biological sampling
indicate that the sediments in SSMA3c1 are suitable for enhanced natural recovery. NOAA
questioned the use of enhanced natural recovery in a marina that may need to be dredged to
maintain appropriate depths in the future.

Response 103: The ESD has been revised to indicate that SSMA3cl will be partially dredged to
remove contaminants and provide appropriate side slopes for the navigational channel.

1.3.5 General Comments

Comment 104: The City noted that the dredge and cap volumes presented in the draft ESD for
SSMAS and SSMA7 are incorrect.

Response 104: EPA has corrected the dredge and cap volume estimates for SSMAS and SSMA7
in the final ESD.

Comment 105: The City noted that EPA does not mention SSMAs 7b3b, 7d3. 7e, 7f1 or 72 in
the ESD: however, the City presumes the EPA concurs with the remedy for these SSMAs in the
Round 3 Report. [156]

Response 105: EPA agrees with the City's selected remedies for these areas.
3.4  Comments on Round 3 Data Evaluation and Pre-Design Evaluation Report

Comment 106: Simpson noted that they were not in complietle agreement with the cost estimates
in Appendix N of the Round 3 Data Evaluation and Pre-Remedial Design Report nor with the
Project Schedule in that Appendix. In their view. the costs of the CAD option, including its land
and habitat elements were underestimated. [71]

Response 106: Comment noted. Cost estimates in Appendix N are meant to be feasibiline study
fevel extimares and are designed 10 be within an accuracy of +50 percent to -30) percent of
aciual cones. Sioynan did naot provide derails in their commeni as 1o why they thought thuat the
vost elemenis for die confined disposal option were wunderesiimeared.

Comment 107: NOAA swited that they believe that the daty un the honzontal and vertical extent
vl NAPL contuminatnon presentzd in the Round 3 Report is insufticient. In partular. data

deaarhing the volume and ocation of DNAPL w refution o the focal geologic strata would clarfy
whether the west bank s the saurce ot alf the DNAPL the valume and depth of DNAPL
requnng remeduation. and the ikels tate of the DNAPL i Tertin place. Detailed data

analvses may Ly i there s maone than one DNAPL plome. gad whether there i an ULNAPL
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plume. alsc. The data presented in Appendix U (of the Round 3 Repon) are insutficient to
determine whether there iS one plume or more. what the sources are and whether the observed
tloating sheens are from the light non-aquecus phase liquid (LNAPL) plume. (31]

Response 107: EPA agrees with the comment to the extent thut EPA believes that the verticul
extent of DNAPL hus not been defined und that the source of the NAPL seeps in the waterway
has not been identified in the Round 3 Report. Since the issuance of the draft ESD, the City has
conducted additional studies including sediment borings and an underwater survey in order 10
identify the source of the NAPL seeps and 10 ensure proper placement of capping material.

Comument 108: NOAA stated that they believe that there is insufficient data and clarity in
discussions in the Round 3 Report regarding a likely plume of contaminated groundwater
emanating from the DNAPL. The evaluations confuse the likely migration pathway of the
dissolved plume, which migrates in response to groundwater (hydraulic) gradients and the much
more concentrated DNAPL plume that will migrate in response to gravity along the surtace of
confining layers/strata. Remediating the groundwater will not atfect the DNAPL plume. (81)

Response 108: EPA agrees that remediating the groundwater will not affect the DNAPL plume
and is not selecting groundwater remediation as part of the remedy for the Thea Foss Waterway.
Regional groundwater flow is toward the waterway and groundwater monitoring and extensive
groundwater modeling have indicated that dissolved groundwater contamination is not a major
contributor to contamination in the Thea Foss Waterway. [n addition, upland source control
actions being conducted by Ecology will eliminate contaminan: sources to groundwater.

Comment 109: Several commentors stated that the City has failed 10 demonstrate in their studies
that the SR509 seep has had any significant impact on sediment quality. The commentots believe
that surtace PAH contamination in the head of the waterway and elsewhere (in the Thea Foss
‘Waterway) is primarily due to ongoing municipal stormwater discharges., (157]{158](168]

Response 109: EPA believes that the SR509 seep is a source of contamination to the waterway
that needs 10 be remediated in order to ensure that remediation efforis ui the head of the Thea
Foss Waterway are successful and that clean cap material is not impacted. Extensive sampling
conducted during the Round 3 pre-remedial design and other studies conducted by the City
clearly indicare that there is a pool of PAH-contaminated NAPL product located beneath the
waterway in the vicinity of the SR309 bridge. The pool is located at the base of the recent

© sediment and iy most likely the result of historical spillage duting buck decades. Product from
this pool is being pushed 1o the surfuce by the vertical groundwater flow beneath the warerway.
The seep however, is not the only source of contumination to the sediment and the waterway.
EPA ugrees with the commentors that stormwalter is an additionul source of contumination 1o the
sediment. :

Comment 110: EPA has presented in wts November 18, 1999 General Comment Letter on the
Round 3 Data Evaluation Report. ead rewerated in thew December 29, 1999 Specitic Comment
Letier uncertainties about the necessity for. and the etfectiveness ot the proposed sorbent cap.
Further. EPA hay indicated that there are current uncertainties regarding whether the m-waterway
NAPL seep impacts sediment quality at all. We concur with this statement. [ 157]

Response |1 EPA aerees that the eftectiveness of sorbent muterid at conivining NAPL w1 the
Fend on the Fhvea Foss oo ancernann, A staivd m previows resporises. however, the rreatubilin
stucdies currentis hennry contdding tedd By the Con must addddress the uncertanifies resardimy the
eHfcctneness of d sorbenr cap. Sec b Reapomse 104

Comment 111 Although g desenpoon or the thick sand cap aliernative s provided
Vitachment N ot the Round 5 Reporto i was not indluded i the Oy dliernatives evaluanion
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ranking presented in Appendix U and not given serious consideration in the Round 3 Report,
(157)

Response 111: The thick sand cap was described in Antachment N-1 of the Round 3 Report as
an intertm remedy. EPA believes that the thick sand cap has merit provided that NAPL related
10 the two in-waterway seeps is removed and is effective at containing NAPL and preventing
recontamination of clean cap matrerial.

Comment 112; Kennedy/Jenks revised the ranking of alternatives in Table U-8 in Appendix U of
the Round 3 Report to compare the thick sand cap alternative to other alternatives evaluated in
the Screening Level Feasibility Study of SSMA7. Kennedy/Jenks also provided a narrative
comparison of the thick sand cap to the sorbent cap proposed in the Round 3 Report and the draft
ESD. In the revised ranking the thick sand cap scored higher and the commentor concluded that
the thick sand cap is thus preferred over the other alternatives. [157]

Response 112: As stated above, EPA believes that the thick sand cap has merit provided
removal of source material (s effective ar containing NAPL and preventing recontamination of
clean cap material. The revised ranking of alternatives conducted by the Kennedy Jenks did not
include removal of NAPL source material that EPA believes is a critical component in
evaluating the effectiveness of a thick sand cap.

3.4.1 Habitat Mitigation

Comment 113: DNR noted that Wheeler-Osgood Waterway offers the potential for significantly
enhanced functions for mudflat intetidal and shallow subtidal habitats. DNR stated that
reconnection of the Wheeler-Osgood Waterway to the Puyallup River would substantially benefit
sediment functions over the long term. DNR noted that controlied cross delta inputs of Puyallup
river water, suspended sediments and organic debris (detritus) could substantially increase the
estuarine functional values and would also be beneficial to sustaining a higher level of sediment
function for remediated areas throughout the Thea Foss Waterway. [155]

Response 113: EPA is requiring habitat mitigation for the loss of 4.6 acres of intertidal habitat
due to remediation activities in the Thea Foss and Wheeler-Osgood waterways, Likewise, any
other unavaidable impacts from the remedial actions, including disposal sites, must be
mutiguted. The DNR proposal to provide cross delta inputs of Puyallup river water, suspended
sediments and detritus 10 the Wheeler-QOsgood Waterway for habitat mitigation has not been
offered as an option by any party responsible for mitigating for CB/NT impacts. If such an
aption were proposed by the poteriially responsible parties, EPA will consider it.

Comment 114: DNR commented that in thewr assessment, the bmited existing habitat values of
Thea Foss Waterway rank it along with Blair Waterway, as the poorest choice in Commencement
Bay tor any investment in habitat enhancements beyond source control and remediation. DNR
supports cleurup and source controd in the Thea Foss Waterway to provide water column and
substrate that will meet water quality standards and questions any small scale habitat projects in
the core urban ared when there are alternative sites it Commencement Bay that will provide
greater benefits. [155]

Response 114: Comment noed

Comment 115 The Tribe v opposed 1o the foss o upproximatetv 5 acres of intertidal habitat as
ot part the proposed remedy tor the Thea Foss Wuterway  The Tribe believes that every effort
shonld he miade o protect Cledanup and enhance casting intertidal habitat. it clesnup demands
renton gl of centinnated antertdal sediments s then hackniling o the onginat 2levation und
appropritte snhancement wilb prevent any turther foss ot - watenway mtertidal habntat
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Response 115: Every effort will be made to minimize loss of interudal habitar during cleunup
acHviies.

Comment 116: The City commented that Alternatives 5B or 5C would result in a conversion ot
4.31 or 4.64 acres of intertidal and shallow subtidal area to 4.1 or 4.59 acres of deeper water
habital. for a net difference of 0.21 or 0.06 acre of marine habitat. respectively. This small net
difterence in habitat area is minor when compared to the scope of the remediation and the
associated positive improvements in sediment quality over 60 + acres of habitat and the associated
improvement in the overali health ot the marine environment ¢t the Thea Foss Waterway. It is the
City's position that because of the net long-term umprovement in habitat function that would
result from remediation, no compensatory mitigation 1s warranted. [156]

Response 116: Even though the cleanup of the Thea Foss Waterway will be beneficial to the
environment, to comply with ARARs, unavordable loss of habitat must be compensated,
regardless of the purpose of the project. [t must be remembered that releases of hazardous
substances 1o the environment is the reason the cleanup is required.

Comment 117: The CHB does not support the City’s conclusion that cleanup in the Thea Foss
Wheeler Osgood waterways Supertund site 1s suthcient rutigation for the more than 4 acres of
habitat that will be lost through this cleanup action. Within the CBN/T area, less than 5 percent
of the original Nearshore, mudflat and salt marsh habitats remain. What does remain will continue
to be at risk by urban and industrial impacts, shoreline development and both point and non-point
sources of pollution. The CBN/T ROD established SQOs to protect the aguatic environment
stresses the fact that improvement t¢ aquatic habitats is an expected outcome of Superfund
cleanup activities. While remedial activities within the waterways will achieve long term
improvements to the aquatic and Nearshore environment, these improvements are offset by short-
term adverse tmpacts to that same environment. Removal of the contaminated sediments removes
aquatic populations from those same areas. Those populations will decolonize but levels of
stability, productivity and community structure, comparable to similar habitats and depths
elsewhere in Commencement Bay. will require time to develop. [67]

Responsell7: EPA agrees with the comment. See Response 116.

Comment 118: One commentor stated that EPA should not settle for ¢ Thea Foss cleanup pian
that destroys some of the small amount of remaining habitat area without mitigation. The
commentor requested that EPA require that all of the habitat lost in the cleanup process be tully
compensated. [67]

Response 118 See Response 176.
3.5 Use of St. Paul Waterway as a Disposal Facility
131 St Paul Habitat Mitigation Plan

Comment 1191 WDFW does not suppuort the neton that the proposed mitiganion provides
adequate habitat area or functian to adeguately compensaie tor the loss ot habitat associated with
the propused filing of the St Paul Waterway, WDFW concurs wigh EPA's suggestion un paye
24 ar the ESD that Simpsan = provide addinonal mingation up froal” WDFW believes this
wald he necessary Ao onby o address uacerionty tactors aasociated with the proposed
nutigaton. but dbwe ol the rundumenial obrettve of providing adeyuale miigation ereg and
tuncthion e tulb compensdie formpadts o fish and swaldiite resources thut would result f'rom the
proposed 0l 128

Resporse 1190 EP Vo os thar e 0w eratnlies vl respo oo ine tunctonad aspecis i

ORI ROV AER TV I A AR SN NEIEATR I LN R TP I TR R PO RS IR TS e vopuencided g oo
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for the porential risk of mitigation failure. Additionally, a freshwater source from the Puyallup
River 10 the Middle Waterway that would allow transfer of Puyaliup River water is considered
necessary (o assure full function of the St. Paul mutigation project.

Comment 120 WDEW and USFWS stated that limitations of the mitigation proposal for St.
Paul Waterway are further accentuated by the plan to relocate the log haul-out facility 1o the
middle of the mitigation site. This will necessarily involve industrial activity within the aquatic
portions of the mutigation site mtroducing notse, prop wash, bark debris, and other associated
disturbances to fish and wildlife that may utilize the area. While recognizing that Commencement
Bay is a highly industrialized urban area, it is still important to strive for creation of mitigation
areas that are largely devoid of industrial activities to further enhance use of these areas by fish
and wildlife. [28)[29]

Responsel20: The log haul-out at the head of St. Paul Waterway will be relocated 10 the
western side of the St. Paul/Middle peninsula within the Middle Waterway. The facility has been
located and designed to minimize the aquatic footprint and avoid and minimize impacts to the
aquatic environment, (0 meet the best management practices in the City shoreline program, and
to comply with practices recently agreed upon for log haul out by the Wood Debris Group in
Hylebos Waterway (e.g., no log grounding, bark control). Design details of the proposed facility
will still need to be approved by EPA, which may result in further mitigative measures.

Comment 121: USFWS believes that the proposed mitigation discussed to date for fill of the St.
Paul Waterway is inadequate in replacing both the acreage and functional loss to fish and wildlife
resources. USFWS stated that the proposed mitigation site in the Middle Waterway does not
provide the same level of use by juvenile salmoides for the following reasons:

1} The proposed mutigation is based on the creation of an intertidal marsh, yet Simenstad’s
baywide assessment document states that: “Given the present highly-restricted or lacking
delivery of freshwater, seduments and nutrients o the restoration sites in Middle
Waterway, the prospelt of long-term sustainability of brackish-oligohaline marshes
appropriate to this region of the delta is uncertain, if not dubious."(Simenstad 1999.)

2) The Middle Waterway channei feasibility study conducted by the Corps at the request
of the EPA did not. in USFWS's opinion. present a reasonable. cost-effective alternative
tor providing a freshwater source to the proposed mitigation site. Simenstad’s report also
states that: “...the only alternative 10 prevent rediversion of a significant portion of the
river tflow and bedload sediments would be to construct a major and extremely costly
control structure.” (Simenstad 1999.) To date, USFWS has not reviewed a complete
proposal that would sufficiently provide a freshwater source to adequately support the
types of habitats proposed. [29]

Response [21: EPA ugrees that u permanent freshwuater source 10 Middle Waterway is
necessary fa uchieve full habuar funcrion in Upper Middle Warerway for pre-smolt juvenile
salmon.

The St Paud Habitur Plan (April 2000) notes an oprion for suppiving frexhwater from the
Puvatlup River via rehubilitation and uxe of a Cirv of Tacomu voon-to-be-abandoned water line
clane T Avenue that will become available tn the vear 20 after ¢ new water fine ty
consiructed. This pipeline aption could porennally allow rranster of the necessary valume of
frenkowarer o the Meddle Warenwas o achteve immediare heaetin o salmonids. including
development of brackish maek habrar i tutare the pipeline could provide fresh water 1o
precrentiedd restoration af ntertidol heackedy paesivnd adad Channelt habieais in the Delra
Koo rvedtormser tnadusiriod Jroaperiies voretfe ot HET Avenne EPA Feefliiring thes this ;upehnw
bl grnd 1B eE Tl e r et et s ey teonnect e volpme specificitions, be
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implemented 10 assure full function of the mitigution project und. wn part, to compensate for
resource losses from the remedici 2:0ies in the Thea Foss Warerway.

Comment 122: NOAA stated that the mitigation package developed by Sumpson tor the St. Paul
il is large and complex. and all of it may not work as planned. NOAA requested that Simpson
can either provide a very detailed contingency plan for acceptance by the resource agencies to
address the significant uncenainties with the plan, or they can construct additional mitigation up
tront. if the functional attributes of the originally planned habitat do not meet target lcvcls of
performance at agreed upon dates. the additional habitat constructed up front would offset the
deficiency. [f the created habitat does function as planned, then any excess mitigation could be
made available to other liable parties at a marketable credit. Of the two approaches, NOAA
prefers the iater because it will be more protective of natural resources and will reduce temporal
losses ot habitats and services. [81]

Responsel22: See Responses 119 and 121].

Comment 123: One commeantor stated that EPA should not settle for a Thea Foss cleanup plan
that destroys some of the small amount of remaining habitat area without mitigation. The
commentor requested that EPA require that all of the habitat lost in the cleanup process be fully
compensated. (67]

Response 123: See Response 116 and 121,

Comment 124; Several commentors support the compensatory mitigation plan that Simpson
Tacoma Kraft has developed to offset losses due to the proposed Nearshore fill. Some
commentors urged EPA to retain the adaptive management and stewardship program components
of ihe plan as the plan compoaents are likely to provide for a high success rate for the proposed
habitat areas. {39, 57, 81, 101, 156]

Response 124: Commenst noted. The aduptive management and srewardsth progmms are
important components of the St. Pauwl fill mitigation plan.

Comment 125: Ecology stated that they agree with and support EPA's concemns regarding the
mitigation proposed for the St, Paul Ne arshore fill Spectfically. whether the amount and value of
the mitigation proposed adequately compensates tor the toss of the St Paul habitat and meets the
goals or' the ESA, the Commencement Bay Aguatic Ecosystem Assessment, and the National
Wetlands Policy Forum. Ecology is concerned that the relocation of the log haul-out facility to the
Middle Waterway may degrade and jeopardize ongoing and future restoration etforts within
Middie Waterway. (85)

Response 125: Comment noted. See Response [21),

Comment 126: Sunpson commented that EPA should consider the connectivity and cumulative
functional vatues of the hupial compoenents in the lower watershed and neodeita as addinong]
CONDEDON O MUrgin ot SRy [or 4ny one component of the hubitat plan, [7 1]

Respunse 126, EPA believes thut we huve appropriarels fuctored thexe components inio our
visaessinent. EPA evaluated the remedial actiony themyelvey on ¢ wattershed basiy with resard (o
pedential tmpacis, Qur constderaiaon of compensatory muigation requirements also mvolved d
henvanirde seope, refvng very heavty on the analvss and findings i the Simenstad reparc (2000),
Creaprectiven and comuduanive tencioaet vadues are Jundemeniad o futiere compensaiony
sttt phas et woukd he appeened I EPALas o risk. The compensatory minreafion plun
s the St Pt Wigerawas Negushere Facdin s gueleedf ser Do oconsisient i coace with rhe

Crive Pl antd tecono s siradeey tor ENATted specres o the Stmensiad vepos The il

congreods stts el Iy Naaese o e epeent paenpie EPA et sown assar tantce thett o e
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the habitat is constructed and made fully functional , the mitigation should contribute positively
to the Commencement Bay aquatic system and be located such that other, future mitigation or
resioration actions could connect to (1. This unrealized potential does not reduce the
fundemental risk that this created habitat may in fact not function as Simpson presently
describes and as EPA and others hope. Additionally, there is no assurrance that the potential
connectiviry of the habitar components 10 other habitar improvement projects will be realized.

Comment 127: While the relocation of the tog haul-out is mentioned here, there is no discussion
of Simpson’s proposed outer Middle Waterway dock. Will this project be evaluated under a
separate Corps 404 permit, or is it an integral part of the cleanup and fill project? NOAA does not
have enough information to provide comments on mitigation for this project, but we expect that
mitigation will be needed. [81]

Response 127. The relocation of the log haul-out is part of the CERCLA cleanup but the dock to
be located in the Middle Waterway is not part of the CERCLA action. Mitigation for the log
haul-out is addressed in the April 2000 “Habitat Plan and Design Report; St. Paul Waterway
Nearshore Facility” which was distributed 1o the namural resource agencies for review. EPA did
not consider impacts of the proposed Middle Waterway dock in reviewing the mitigation plans
because it will undergo a separate permit process,

40 MIDDLE WATERWAY

Comment 128: The draft ESD states that a separate ESD will be prepared on the cleanup plan
for Middle Waterway. MWAC and Simpson believe that an ESD for Middle Waterway is
unnecessary unless the sedirment volumes, cleanup plan and disposal options are dramatically
different than discussed in the ROD and ESD. [57]

Response 128: The 1989 ROD estimated that 57,000 cy of contaminated sediments would
require active remediation in the Middle Waterway. The investigations and studies undertaken
by MWAC since the ROD was signed have resulted in the identification of higher volumes of
sediments that would be subject to remedial action than originally estimated in the ROD.
MWAC currently estimates thar 75,000 to 100,000 cy of contaminated sediments may require
remedial action, which is almost twice the original estimate. In addition, the increased volume
may result in a large increase in the estimated cost of the remedy outlined in the ROD. While
these changes will not result in a fundamental change to the remedy selected in the ROD, the
differences are significant and will be documented in an ESD. Even if the final volume is closer
to the ROD estimate, EPA plans to issue an ESD for all CBN/T waterway cleanup plans, as a
means of informing the public about the specific implementation of the CBN/T site-wide cleanup
plan for each waterway.

Comment 129: How can EPA expect to reserve space tor the Middle Waterway sediments i
ong of the disposal sites? The disposal site owners have the right 1o say who dumps what onto
theyr private property. EPA can expect that space would become avarable but that doesn't make
it so. EPA needs to include assurances from the land owners that the Middle Waterway
sediments would be welcome 1n any one of the proposed sites. And second—how can EPA
expedt to reserve space for the Middle Waterway sedunents when there is no cleanup plan for the
Middle Waterwayv? EPA should include the Middle Waterway cleanup plan in this ESD or make
the disposal site selection in a separate ESD along wath the cleanup plan. [57]

Response 129 EPA v electtan of disposad sites iy Intended 10 accommaodate contaminared
seddiments dredyed tronn the Thea Foss. Wheeler-Osgood, Hvlebos, and Middle warensays.
Therciore the selecred disposal sitey ot hece sutticrens disposel capacine 1o contain the

peopo fod vedimne of contiaanengted sedienents chon ol be deedocd rone the Supertind progect wnd
pisehizrond dredviny ot Corpns the Poct ar privente pasrites during the Supertund cleanup.
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The Middle Waierway PRPs have estimaied that approximately 75,000 to 100,000 ¢y of
contamunated sediments may require isnosal. EPA expects dredged contaminated sedimenis
from the Middle Waterway 10 be disposed of in the sites selected in this ESD. The City hus
recommended t0 EPA that the Thea Fosy and Wheeler-Osgood contaminated sediments be
pluced in the St. Paul Nearshore Fill und, if possible, ulso the contaminared sediments from
Middle Waterway. EPA supports this proposal but reserves the flexibility to allow the PRPs 1o
muake adjusiments during design bused on final disposal capucity.

Comment 130: The baywide assessment states that due to habitat modifications, most
osmoregulatory adaptation to salinity by out-migrating juvenile salmonids must take place along
the brackish edges of the river plume. The landscape perspective outlined in the document
identifies seven strategies that would offer the greatest contribution to the estuarine lite history of
chinook and other salmon in the watershed. The first strategy 1s to preserve relict habitat patches
as building blocks for tuture mitigation (Simenstad 1999}. The St. Paul Waterway is influenced by
the ptume of the river and is therefore within the area that is currently utilized for osmoregulatory
adaptation by out-migrating juvenile salmonids. The waterway is also compased of 13.6 acres of
relict intertidal and shallow subtidal mudtlats. Sampling for juvenile salmonid usage in the
waterway 15 limited. However, a 1997 study showed significant use of the St.- Paul Waterway by
both chum and chinook salmon. and limited use of the Middle Waterway by chinook salmon
(Parametrix. Inc. 1997). In conjunction with the scarcity of intertidal habitats, this information
further supports our continued concern with the filling of the St. Paul Waterway, and further
questicns the adequacy of the proposed mitigation for this alternative disposal site. [29]

Response 130: EPA shares the concern regarding loss of critical habitat. In developing a
strategy to meet EPA’s responsibility for cleanup and to support bay-wide salmon recovery
efforts, EPA faced many difficult choices and has been presented with many obstacles to using
deeper, subtidal areas in the Bay for disposal. EPA analyzed the impacts of the remedial actions
on the aquatic environment in compliance with Section 404(b)(1) of the Clean Water Act.
Because removal of contaminated sediments (i.e., dredging) creates the need to dispose of
contaminated sediments somewhere, EPA recognized that finding dispdsal sites and mitigating
for adverse effects required a geographical scope beyond individual waterways. EPA
mutntained a Commencement Bay-wide perspective in formuluting and evaluating remedial
action pluns und requirements for mitigation in order to ensure that ecological gains result from
ity cleanup uctions. While specific actions and schedules within each individua! warterway may
vary owing 1o site-specific conditions, the specific and collective activities of each remediation
will cumulatively contribuie 1o pructical and measurable improvement to aquatic habitat
functions where they dre most needed in the watershed. See Response 134.

50 BAY-WIDE CONCERNS
3.1  Bay-wide Restoration Planning

Comment 131: NOAA and the Ecology trustee representative note that due to the scarcity ot
squatic and nearshore habitat avaiable for restoration gpportunities and the recent ESA  listings.
vleunup and disposal deeisions must be made under a baywide planning and evaluation eftort.
especially tor threatened/endangered trust resources and ther habitats. For example, the Hviebos
CAD proposal suggests, rather than rebuilding the vriginal bathymetry of the aquatic habitat.
modiiving 1o u depth more beneticial wo salmoa, and planting vegetation |81 85]

Response 131 A buvwide assessment of empacis aned porential enhuncement of sulmon habiar

worv un important constde raium i EPA s selecnion of disposad stees uad review of mungation
Pl See Kespoataes {500 aml 153,

Comment 1320 DNR notes that g uans isue her theny s 1 I”Il I"" Il“! "“ |“|
St sedab e o CoNEITILI S S PR surT e sedimgng e | l“'” “|“ ”“' “m
- LT ER EA RO A

03-CV-03543-5UP

2]



s

ESD Responsiveness Summary August 2000

of habitat function and fisheries resources enhancement. DNR expects that sigruficant adjustments
in design may be required to achieve the habitat function and fish resources enhancement
objective as a result of incorporation of estuary landscape restoration considerations. [155]

Response 132: EPA has sought (0 incorporate habitat function and fisheries resources
enhancement in every decision made in the cleanup process as we implement the ROD. In
assessing suitable compensatory mitigarion measures, EPA has and will continue to rely upon
the framework for the Commencement Bay-wide conservation and recovery strategy in the
Simenstad Report, along with data developed during consultation with the Services. The strategy
of the Simenstad report focuses on broad landscape attributes and ecosystem processes (i.e.,
landscape ecology). that promote juvenile salmon utilization of existing and potential Puyallup
River delta and Commencement Bay habitats. Drawing from the Simenstad report, EPA has
identified "performance criteria” that must, at minimum, be included in any acceprable
compensatory mitigation plan. These performance criteria are listed in Section IV the ESD and
in the 404(b)(1) evaluation for the cleanup.

Comment 133: MWAC 1s opposed to any proposal that would create a tributary or channel from
the Puyallup River tc the Middle Waterway, as some have suggested. Not only do we believe that
it is infeasible in light of existing land use conditions and sediment loads, we believe that such a
proposal poses a high risk of scouring the existing productive remnant original mudflat. We agree
with Charles Simenstad’s conclusion in his Commencement Bay Aquatic Ecosystem Assessment
Report that an excessively engineered freshwater channel will divert critical funds and efforts from
more functional habitat restoration alternatives. MWAC believes that public and private funds
would be better spent and distributed on smaller, more feasible restoration projects elsewhere in
Commencement Bay. [57]

Response 133 EPA is not requiring in the final ESD that a tributary or channel be constructed
from the Puyallup River to the Middle Waterway. However, EPA is requiring that a permanent
freshwater source be provided 10 upper Middle Waterway. See Response 121.

5.2 404(b)(1) Evaluation

Comment 134: | am quite concerned with the prospect of filling in more intertidal/nearshore
habitat in the bay. even if it is to Suppert cleanup efforts, considering that a staggering proportion
of the original tideflats and marshes have already been tilled, The National Wetlands Policy
Forum. convened at the request of EPA in 1987, recommends as an interim goal, "achieve no
overall net loss of the nation's remaining wetlands base”, and a long-term goal of “increase the
quantity and guality of the nation’s wetlands resource base." Regardless of mitigation, if the filling
of St. Paui and Blair Slip 1 go forth. these sites will be made permanently unavailable as existing
habitat and as future restoration opportunities. [85]

Response 134: EPA recognizes the significance of the impacts to intertidal habitat from use of
the St. Paul and Blair Ship [ areas as disposal sites. However, the extensive areas of sediment
contumination in Commencemeni Bay are also negatively affecting hubitar. The 1989 ROD
destenuated dredeng and capping as remedies 1 address contaminated Coryencemens Buv
sediments. Dredeiny will vesult in the need 10 dispose of upproximately 16 million cv of
comaminated sediments. EPA analvzed the impacts of the remedial actions on the agquutic
enviranment i compluince with Secoan SI4thit 1) of the Clean Warer Aci. Because remaval of
conrnnaied sedunenis (e dredemne) creaies the need 10 dispose of contaminated sedimenis
wimewhtere. EPA recaemized that findmg dispasal sites and mitiganng for adverse effects
requrredd a geovraphical soope hevomd vrdivicduond wearerwans, EPA mantained ¢ Commencement
Bos-wnede perspective i pornihaning and evaluwanine remedid action plans and requirementys for
HUEs etk on s e crspre that oot b casns resadt froon s deanup actions. While

oo sth ancitom it scheandes s eatc b unii ] weterway e venn owany o .\‘.-n'-\pr’c‘{ﬁ;'
ceteitttons e oot and collecive aonviies ot cach vemediiion sl camadativels contribute
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to practical aund measurable improvement 10 aquaric habitar functions where they ¢re most
needed n the watershed. EPA has sought to avoid and minimize adverse impacts 1o the extent
possible. Unavoidable impacts must be compensaited consistent with performance criteria that
ure bused on the buy-wide conservation and recovery strategy. EPA 'y 404(b)(1) evaluation is
summurized in the £8D and the full evaluation is inciuded in the Administrative Record. See
Response 132

Comment 135: We appreciated the opportunity to review the draft 404(b)(1) analysis and were
unpressed with the organization of the document for the complexity of issues and proposed
actions. We would like to see the final 404(b)(1) analysis acknowledge the acceptability ot the
proposed habitat plan for the St. Paul facility and the reliance upon the final adaptive management
plan to address any uncertainties, as discussed above. [71]

We also request that the 404(b)(1) analysis be updated on p. 19 to list the "Habitat Plan and
Design Report for the St. Paul Waterway Nearshore Facility” (Parametrix. February 2000).

which is Appendix Z of the Round 3 Data Evaluation and Pre-Design Evaluation Report. Thea
Foss and Wheeler-QOsgood Waterways, Tacoma. Washington. Appendix Z was circulated in the
fall to EPA and all of the natural resource agencies, as was the final Round 3 Report. This
appendix has since been updated to reflect comments trom EPA Regign 10 Aquatic Resources
Branch and the monthly interagency St. Paul habitat project planning and design meetings. This
repont was prepared specifically for the purpase of serving as a supporting techaical document for
the ESD, 404(b)(1) and BA documents. {71]

Response 135: It is not possible for EPA to provide it's final determination on the acceptability
of the proposed habirar mitigation plan for St. Paul Nearshore Fill ai this time because EPA has
not been provided with final design plans and specifications for the St. Paul Nearshore Fill
project and the Thea Foss remediation project.

But bused on existing information, EPA is uncertuin of the ability of the Upper Middle Waterway
mitigation ureu to fully function us claimed. Accordingly, EPA has determined thar the risk of
mitigation success/failure must be specifically fuctored into hubitat plans and provided for up-
front rather than solely as a post-construction contingency. Additionully, u freshwater source
from the Puyallup River to the Middle Waterway that meets the criteria listed in Section VI.B. of
the ESD is considered necessary 1o assure full function of the mitigation project and, in pari, w0
compensate for resource losses from the remedial activities in the Thea Foss Waterway. Pleuse
see our complere findings in the final ESD und 404(b)(1) evaluation. EPA's decisions are bused
on review of the April 2000 “Hubliat Plun and Design Report; St. Paul Waterway Nearshore
Fuacility” {which is an updated version of the document mentioned in the comment).

Comment 136: Some commentors asserted that EPA proposed three disposal sites (Mouth of
Hyviebos. St. Paul Nearshore Fill, and Blair Stip 1) without demonstrating that this i the least
impadt pracucal alternative. as requued by Secuon 404 of the Clean Watar Act, They commented
thut EPA had not adequately evaluated other alternatives. such as the use of one disposal site at
the Maouth ot Hviebos, that would greatly reduce loss of habitut n Commencement Bay while at
the same tme lowerning the cost ol cleanup.

They note that EPA Bd not provide a clear rationale regarding the use ot the three sites rather
thatt vaz. Although s sogezested 10 the Substantive Comphiunce document that no vingle wie
could contan abb of the matenal. this statement s then quabified by the ubservaton that this would
B pessidle through some canfiguratan ot the Mouth ot the Hyvlebos CAD. At no pointis o limit
placed vr the capadtty of this site and. in the Explunution of Siemicunt Ditterences document, it

Appeais that s site sl oaly reezive mugeriah whch s bevond the cupacity ot the other two sites,
ies che noted that nunimiany the numiber of sites would have betier avorded potentia!
mebatrsmpacis Dae or ot the sites wall resut m the Joss ot aquadtes babit, including some
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classified as Special Aquatic Habitats. Again, the use of the Mouth of Hylebos CAD site will not
only avoid these losses but will actually constitute an environmental enhancement. As the Mouth
of Hylebos CAD could contain all of the material while the Blair Slip 1 and the St. Paul sites wil)
not, a prudent approach would be to use the Mouth of Hylebos CAD alone rather than all three
sites. [n addition. the 404(b)(1) Guidelines at 40 CFR 230.10(a} require the use, where
practicable. of the alternative which has the least adverse impact oo the aquatic ecosystem.

From the above. the commentor concluded that the Mouth of Hylebos CAD site will have the
least impact upon aquatic habitats, will require no mitigation (indeed, with proper design, it will
be an environmental enhancement), and can contain ALL of the dredged material (other than
some small amount that may need to be disposed at a regional landfill). This being the case, it is
not clear why the other two aquatic sites were selected. '

Consequently the recommended plan violates the CERCLA criteria for compliance with the
substantive requirements of ARARS (Applicable, or Relevant and Appropriate Reguirements)—
specifically Section 404 of the Clean Water Act. (89](150]

Response 136: EPA does not agree with the commentors’ assertion of violation of the
requirements of either the Clean Water Act or CERCLA. EPA carefully evaluated a large range
of alternatives for suitable disposal and developed selection criteria to determine the least
environmentally damaging practicable alternative. The practical alternatives analysis was
consistent with the project purpose of the 404 evaluation, which is: to remediate contaminated
Commencement Bay problem areas consistent with the ROD cleanup objectives and, in a manner
that is, to the maximum extent practicable, consistent with and supportive of the conservation
and recovery of ESA-listed species. In its evaluation, EPA considered site availability, cost-
effectiveness, feasibility, avoidance and minimization of impacts 1o the aquatic environment, and
avoidance of jeopardy 1o and contributions to conservation and recovery of ESA-listed species.
These criteria are consistent with Section 404(b)(1) guidelines. However, as a result of public
comment and further discussions on the proposed disposal sites, the Mouth of the Hylebos CAD
was withdrawn, which resulted in significant reevaluation of the impacts and potential bay-wide
improvement from the remedial actions. The final ESD and 404(b)(1) evaluation provides more
detailed descriptions of that analysis.

EPA 'y major concern with in-water disposal was the need 1o evaluate the practical alternatives
and the cumulative impacts of those sites on a bay-wide basis. EPA maintained a
Commencement Bay-wide perspective in formulating and evaluating remedial action plans and
requirements for mitigation in order to ensure that ecological gains result from its cleanup
actions. It was also EPA’s goal thar while specific actions and schedules within each individual
waterway may vary owing to site-specific conditions, the specific and collective activities of each
remediation will cumulatively contribute to practical and measurable improvement to aguatic
habitat functions where they are most needed in the watershed. EPA also wanted 1o assure full
capuacity for all disposal actions.

The Mouth of Hylebos CAD way considered a priority site because of its location and possible
vize, und was proposed as a disposal site in EPA’s draft ESD. However, conflicts with local
Coaviel Zone Munagement Act destgnated fand use and yeveral unresolved issues have led EPA
e the conclusion that the Mouth of Hylebos sire 1s not available for uve ay a disposal site. The
anresolved paswes are described tn the revived 404N 1} analvsis and include: (1) DNR s stated
preterence thar CADx onfy be waed tor remporary dispasal while EPA sees them ay a long-term
sodugton, 121 fese riges for wse of state-omned, gguanc lund: and t3) need o relocare an
ety lease hodder ar the meourh of the Hvlebos. EPA determined that a conxiderable amount
cof Hante weaneded Be nevided tooresidve these taaes, aned thaat the siee could nor be made aveattable in
et EPA feoee t8 oos o doypeesad sire ten the Hfebos Warermagy :'{z'mmp_ which dfees net meet
e prrenpedd g peone Blone S 1S Pand SWaterswan aond o aplsnd tesionud Lanedtill are
averfotids ton pee teastbde ap oot ot Bae e avatbadide dispesal sie which cenhid
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potentially contain all Commencement Sav contaminated sedimenus ts an upland regional
lendfill. The cosi and logisiics, honever, make use of un upland regional landfill for ull
contuminated sediments dredged from the CB/NT site impracticable. During RD, some volume
of sediments from any of the three waterways may be found 1o have physical or chemical
charucteristics that requires their removal 1o the upland environment. Additionally, none of the
availuble aquatic sites have the capacity to uccept the present estimated volume to be dredged.
Accordingly, contaminated sediments also will be disposed at the an upland regional landfill

Comment 137: The Mouth of Hylebos site has the least habitat impacts to Commencement Bay
of the practicable disposal sites identitied by EPA. As discussed in the draft ESD, filling St. Paul
Waterway results in the loss of 13.6 acres of aquatic habitat, 7.6 of which are mudflats, a
protected special aquatic habitat under Section 404 of the Clean Water Act. Section 404
maintains that degradation or destruction of special aquatic sites such as wetlands and mudflats
represents an irreversible loss of valuable aguatic resources that should be avoided. Filling Blair
Slip 1 results in the loss of 13.1 acres of aquatic habitat, including 3.1 acres of intertidal and
shallow subtidal habitat. none of it classified as mudflats. The aquatic habitat loss by the draft
ESD totals 26.7 acres, 10.7 ot which are mudtlats or intertidal/shallow subtidal habitat. Once the
least impactive practicable alternative 1s selected, then and only then can mitigation be considered
in the Clean Water Act Section 404 process. {150}

Response 137: The mouth of the Hylebos CAD is not practicable because it is not available,
See Response 136.

Comment 138: Use of the St. Paul and Blair Slip | sites will result in a loss of 26.7 acres of
aquatic habitat, including 7.6 acres of mudflats (Special Aquatic Habitat) and 3.1 acres of
intertidal and shallow subtidal habitat. In its evaluation of aguatic impacts in the Substantive
Compliance document, the EPA rated the St. Paul Waterway as high/high and Blair Slip 1 as
mediuro/high. This loss will require mitigation at some unknown cost. [n contrast, the Mouth of
Hylebos CAD was rated as medium/low. Rather than requiring mitigation, it is expected to
constitute an environmental enhancement. Actions such as environmental enhancement are
strongly encouraged by the Supplementary [nformation for the 404(b)(1) Guidelines at FR 45,
No. 248, page 85336. The loss ot habitat and subsequent mitigation can be avoided by the use of
the Mouth of Hylebos CAD as the single disposal site. [89]

Response 138: See Responses 136 und 137,

Comment 139: The use of tewer disposal sites 15 not only less impactive 1o Commencement Bay,
it also may result in a substantially tower cost of cleanup. For Hylebos Waterway alone. the cost
ot using Mouth ot Hylebos as a single disposal site is $7 million to $14 million less expensive than
using two disposal sues based on current cost estimates. Incorporating sediment from other
problem areas could further reduce the overall cost for cleanup of Commencement Bay sediments
by building economies of scale. Theretore the ESD'S recommendead cleanup does not meet the
CERCLA criteria tur cost effectiveness because 1t s not the least cost. fully protective aiternative.
In addition. these costs do not weiude the unknown cost of mitigaiion which will be required at
twa of the sites. The use ot the Mouth of the Hylebos CAD alone will be less costly and will
avond the custs of mitizduon.[89]] 150

Owe of the commentors abo stated that in 19X the Corps revised & poroon of 1t dredeiny
revulatnons at 33 CFR Parts 208, 335-3380 In thiy revision th2 Corps developed the concept af
the Federal Standard. As detined at 33 CFR 335 7 tthey “Federu! Standard means the dredged
material disposal dliernative or ajternatines identitied by the Corps which represent the least costly
Alteraatives coasiie it with sound eogmezriny practices and mecting the eavironmental stundards
vatabhiabed by the 0dibac b evaluanon process ar the veean dJumping crteri,”
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[egally. the Federal Standard is applicable only to the Corps when undertaking operation and
maintenance acuvities at Army Civil Works projects. Thus. it is not legally applicable to the
Commencement Bay remediation project. [t 5. however, generically applicable to any dredged
material disposal project and has been widely used as a basic principle in the planning and design
of dredged matenal disposal activities. This betng the case. if it is applied to the Commencement
Bay remediation project it 1s seen that the project fails two of the three components of the Federal
Standard, econgmic and environmental. {89]

Response 139: EPA agrees that the Corps’ regulations for operation and maintenance activities
at Army Civil Works projects are not applicable or relevant and appropriate to apply at the
CB/NT site. The CERCLA criteria for determining suitable cost directs EPA to select remedies
where costs are proportional to overall effectiveness, 40 CFR §300.430(f)(1 (ii{D}. However,
cost is not the only test of alternarive suitability. EPA balances cost with several other criteria
in the both the CERCLA and 404 alternatives anulyses. Nonetheless, as discussed in Response
136, the Mouth of Hylebos CAD is not available. In addition, EPA does not concur that the
CAD at the Mouth of the Hylebos Waterway would necessarily require no mitigation. Some
aquatic habitat would stll be lost or modified. Mitigation measures would still be required 1o
minimize and/or offset any unavoidable impacts to the aquatic environment.

Comment 140:. The draft ESD recommends disposal sites that are not yet known to be available
or implementable. The draft ESD states there is curreatly much unceriainty associated with
mitigation that might be requested by NMFS and USFWS under the ESA—for example a
diversion of Puyallup River water to Middle Waterway as part of the mitigation for St. Paul
Waterway nearshore fill, or expanded mitigation for the Blair Slip | nearshore fill. Furthermore,
EPA has not determined if all three of the sites are available or if there will be any costs involved
in using the sites. Consequently, contrary to the NCP, there has not yet been a full and complete
“feasibility study level” delineation of mitigation scope, performance or cost in the draft ESD, nor
a complete evaluation of the nine CERCLA ¢izeria. [150]

Response 140: The selected disposal sites in the final ESD, as demonstrated by the 404(b)(1)
evaluation are practicable, thus, available. Throughout the conceptual development of the
disposal sites, EPA required extensive demonstration that impacts at these sites would not cause
or contribute 1o significant degradation of the waters of the United States. Throughout pre-
remedial design planning, EPA identified atl uppropriate and practicable steps to avoid short-
and long-term unacceptable adverse impacis (o the Commencement Bay aquatic ecosystem. All
appropriate measures will be taken during remedial design, construction, and site maintenance
to continue to avoid and minimize adverse impacts. Such measures that will be required by
EPA include, but are not limited 10, avoidance of fish-critical activity periods for in-water work,
incorporation of “best-design” features and/or materials into remedial and compensarory
mitigation plans that protect or enhance ESA-listed species. and creation or restoration of
critical salmonid habitar.  Additionallyv. EPA will require detailed compensatory mitigasion
plans to offset loss und other impacts to aquatic habitar and meet ESA responsibilities. EPA hus
suffictent informanon 1o finalize this ESD which upproves pre-design remediation plans and
velecrs dusposal sitey for contuminaied sediments. EPA engaged in g thorough anulvsis of the
remedial wonons o a feasibifine stadv o support the 1989 ROD . and yeveral subsequeni pre-
desten evaluanons. An unalvais of the atne CERCLA evaluation criteria unalvyiy way provided
i the (Y89 ROD A nesc nwe criteria analvsiy ix not required 1o address significant changes for
an ESD.

Comment 141: The EPALin the selectiom of the alternatives [in the drart $04¢b)( 1) evajuation!
mndicdte s mar nutigation will be reguired tor Blir Siip b and the St Paul Waterway sites for the
tost nabatat but ot tor the Muouth ot Hivlebos CAD asowith proper design. i wall constitute ap
envireamental enbancement and will be elf-mitigating 10 should he noted that the Guidelines duo
Aot preaade tor the aonpsideration of mitzatoaan the selectmon of dliernatives and the vbvious
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spuit and intent of the Guidelines is o select sites which do not require mitigation. It this is not
pussible. mitigation may te considered. but only after site selection. {89]

Response 141: EPA agrees with the commenior's stutements ubout the role of mitigation in the
404(b)(1) evaluation und thar mitigation would be required for u CAD ut the Mouth of the
Hylebos Waterway.

5.3 (Qleanup Criteria

Comment 142; USFWS and WDFW telieve that the SQOs referenced in the ESD are outdated
and not reflective of new scientific information related to acute and chronic adverse effects on
biological resources, particularly fish, and may not be sufficiently protective of FWS's trust
resources. They are particularly concerned that the SQOs for bicaccumulative, persistent
chemnicals are not sufficiently protective for fish and wildlife resources. Sediment standards and
cleanup objectives in the ROD were denived and based on the protection of benthos species only,
and as such, do not accurately predict protectiveness for higher order organisms. For example,
recent studies on the effects of PAHSs on English sole {Pleuronectes vetulus) indicate chemical
thresholds of biological effects at levels well below traditional sediment management standards
{Johnson, et al., 1994, Homess, et al.. 1998). FWS and WDEW recommend that CPA conduct a
thorough scientific review of recent studies on PAHs and PCBs and their related impacts to fish
and shellfish and adjust, as warmranted, the current SQOs to truly ensure accentable sediment
quality is achieved through the remedial actions. Failure to achieve adequats cleanup levels of
contaminated sediments will further prolong injuries to aquatic resources in the Bay through
continued exposure 1o contaminarts.(28}(29)

Response 142: EPA’s risk assessment and rationale for selecting cleanup levels are presented
in the 1989 ROD and 1997 ESD, which concluded that the SQOs adequately protect human and
ecological receptors. EPA and Ecology collected a considerable amount of sediment
contamination und English sole histopathology dara during remedial investigation and
feasibility study (RI/FS) and considered use of these data in deve!opfng’é!eanup {evels. EPA
ultimately rejected this upproach because even bottom-dwelling fish are not limited to exposure
10 specific areas of sediment contamination, making the relationship berween the fish
histoputhology duta and sediment contamination difficulit to interpret.

The Horness et al. (1998) paper reports on the incidence of tumors and lesions in English sole in
Puger Sound and the ussociation with sediment PAH contamination. Bused on a comptlation of>
duta from various studies, the paper suggests the sediment concentrations of total PAHs greater
thun 2,000 ppb (dry weight} are likely to cause harmful effects on fish. These studies do not
provide u direct relationship between sediment and fish health, rather this concentrarion is
charactensiic of u combination of water, sediments and prey that fish were exposed 1. Selection
of this concentranion cannor be used as 4 sediment value above which hurmful effects can ulwuys
be expected due 10 the unceriuiney of the actual exposure concentration and pathway, In
addition, the EPA rejected a simidur approach during the developmeni of the cleanup goals
because of the fuck of direct usyocunion with sediment.

Wrahr vevwrd 10 PCBy. EPA received similur commenty to the 1997 ESD modifving the PCB
eanup level and respanded 1o them w the responsivenesy summan {see page S6 of the 1997
ESD renpronsiveness samman d Sonce deen EPA haiy receotved ne v ipormenion thar woulded
P ate G i~ P97 POB clecnrapr fevel to e sedtic fentds prece piee ot vk

Comment 143 Several commentors believe that the revised PCB cleanup level ot 308 wg/my
vindates the nuirative deanup ubeaine i the 1YY ROD. to achieve avceptable sediment qualny
A tedsonable e rame” Acceptable sediment quality s dennzd Js the absence of geute ar
Jhene adverse 2nrects ot brolerncal resaurce s or slemilicdn numan hegith nsks. Thev believe
Gl ender mest the RO crterna BV must reserse w0 s previens deaision an PCB cleanup
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levels in Commencement Bay, changing the PCB SRAL from 450 pg/mg to 240 to 300 ug/mg
and the SQO from 300 g/mg back 1o the more protective cleanup level established in the original
Commencement Bay ROD of 150 »g/mg. The following the specific concerns were raised about
the current PCB cleanup standard:

. It dramatically increased the amount of PCB contaminated sedimeats to remain in
Commencement Bay after Superfund cleanup was completed.

. Human and ecosystem health will be is jeopardized.

. Besides industry there are a lot of people involved in boating on the Hylebos and

the Foss in marinas, who would not be sufficiently protected.

. Once the cleanup is done you can’t go back and clean it up better. [t should be
done to the best of our ability the first time.

. Protection of human health and safety and of the ecosystem are the reasons clean
water laws were passed. Citizens do not want this protection weakened.

. EPA assured that the marine and aquatic communities within Commencement Bay
would continue to be adversely impacted by toxic PCB contamination for 10 to 20
years after cleanup of the waterway is conducted. {14] [30] {31] (32] [33] {34]
[36] [37] [39] [40] [41] [42] {43] [44] [45] [46] {47} [48] [49] {50] (51] [52] [53]
{54] [55] [58] [59] [60] [61] [62] {63] [64] [65] (66] [67] {68] {69] (70] {72] [74]
[(75] [76] [77] (78] {8B6] [90] (921 [155] [172] [180]

Response 143: EPA's rationale for selecting the 300 ug/mg cleanup level, and it’s response to
public comments, is presented in the 1997 ESD and the Administrative Record for that decision.
Since the ESD has been completed, EPA has received no new information that would indicate
that the 300 ug/mg cleanup level is not sufficiently protective of human health or the
environment. Based on current information, the Hylebos cleanup plan presented in this ESD
will result in a post-cleanup average sediment concentration of 58 ug/mg (dry weight) in
Commencement Bay (based on EPA's 7/31/00 letter to NMFS). This concentration is well below
sediment effects levels that have been considered for protection of fish.

‘ Comment 144: The cleanup objective for the remedial actions, as described in Section 10 of the

1989-ROD, states that “the selected remedy is to achieve acceptable sediment quality in a
reasonable time frame.” The PRPs have delayed cleanup far beyond what could be considered a
“reasonable time frame.” Because of this defay. the amount of sediments reguiring remediation
under the original cleanup level has doubled. The increase in cost of cleaning up these sediments
led the PRPs 10 request a revision of the cleanup standard. and wn 1997, the EPA did so. {86]

Response [44: EPA ugrees that the cleanup should not be further deluved und shoutd proceed
as queickiy ax passible. [t is logical to conclude that as long as the contamination remains
expased and unconfined, some movement of the contamination cun occur through natural
processes und the navigational uses of the warensavs. However. delay in getting to cleanup max
nor he the prineoy reason that the amouant of sediment 10 he cleaned up is double that extimared
wthe ROD S The ancreave i sediment volumes oy more likely due 1o the timited number of
vamples wiken during the RVFS. and a more deatled modeling efforr 1o determine ureay which
wondd nanerally recover i Hvears. The ROD divecied thut the areq and volume of sediment
requiring Aeanup woudd be betier detined i remedial desien, which the ssudies undertaken by
the Cus and the HOC have dene. Expanded sampling i pre-dessen showed much more area of
cothamiatettont than was thoweehs duvovg she RVES Likeswise, e fess area is predicied o
cettterefb recover theant swas estimatied 2 the ROD D In addision. adthaueh Ecology s source
comtrol ettty fave seemdicantly reduced the contammant Iovdingg andd mput inio the watersay
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over the last 10 years, many sources of sediment contamination were not controlled unr:! severa!
years after RI/FS samples were taken in 1984, und have likelv contributed 10 the increase in
contuminated sediment volumes.

Comment 145: Some commentors were concerned that the revised PCB cleanup level violated
the Washington State criteria established tor protection ot human health under MTCA: and
increased the cancer risk to the Tacoma community through PCB contamination to more than 10
times the risk permitted under Washington State law.[39] [67] [86]

Response 145: The PCB cleanup level is in compliance with Washington State Law, as
discussed in the 1997 ESD. In addition, Ecology concurred with the 1997 ESD.

Comment 146: Several commentors raised concerns that the amended PCB cleanup level is not
protective of juvenile salmonids, which have been listed as threatened under the ESA since EPA's
1997 decision to raise the PCB cleanup level. They noted that the salmon migrate through the
Hylebos Waterway to reach Hylebos Creek and that salmon using the Hylebos Waterway for
feeding and rearing will continue to be harmed by the concentration of PCBs left in the sediments
of the waterway. CHB and People for Puget Sound noted that studies completed by NMFS
science staft has established that a pathway to PCB exposure does exist and have also
demonstrated an etfect to juvenile salmon exposed 10 PCB in the Hylebos Waterway. Some
commentors noted that NMFES has established that PCB levels in excess of 200 pg/mg have
been demonstrated to impair the health of juvenile salmonids and increass their susceptibility to
disease, while others commented that these findings will be confirmed in the near future when
NMEFS releases its white paper on the FCB study. Commentors betieve that unless the PCB
cleanup standard is revised to reflect decisions in the 1989 ROD, this cleanup will obviously fail to
protect human health and juvenile salmon, as well as all other fish and wildlife. This may fit the
definition of “take” under the ESA.[36][38]{86] [180]

NOAA commented that its staff are currently re-assessing the cleanup levels for the site, as
detined in the 1989 ROD and the 1997 ESD, which modified the PCB cleanup level. NOAA is
not convinced that the cleanup levels selected by EPA will protect NOAA trust resources,
including chinook salmon. Because they are not discussed in the ESD. they did not provide
specific comments on cleanup levels at this time. but want to make it clear that despite their
generally favorable review ot the ESD, they consider cleanup levels to be an issue open for
continued discussion. [81]

Response 146: See Response 143. EPA considers it essential 10 keep the cleanup process
muving forward and 10 continue to muke decisions based on availuble information, EPA has
been in cluse contact with NOAA on this issue und understand that they are developing
informarion that witl undergo peer review in the near juture. If NOAA submity its analysis o
EPA and if NOAA's recommendution is thui the current cleanup level should be chunged, EPA
at thur rime will determine whether u change 10 the PCB cleanup level ix appropriare.

Comment 147: USFWS nuted that PCB levels at the site were generally estunated using Aroclor
nuxtures. Since PCB cangzners have difterent potency tactars (toxic squivalency ractors) and
elicit difterent respunses un bralogicul receptors. they believe 1t v exsential for EPA o conduoct
cangener spedinge analysis when determiming nsk w ecological recepton. [29)

Responye 147: The commmentor is correct that EPA wed Aroclor ey 1o measure and
cvafudaie 1k poved v PCB concenirationy at the site. Congener-specific anulvsiy is beconng
un tmportant conpentent onones PCB rak assessmenis, and i becoming more accepted ax g wav
tr daddddre sy rashs that mas nop be addressed wang the Aroclor approach,. EPA xidbin the
pecwess of Govelapong ctidanl e ot sneds oot af congelers ahied o axsessing riska posed In
dvvon e POB coneenery noimman dedletr and enviraonment Hionsever, EPA hen decuded that
s b oo deannp thont word e e D ooy bk e adif stres ke CBINT, swhiere hundieds
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of samples were tested using the Aroclor approach, and collecting new congener-specific data,
would result in greater harm to human health and the environment than going forward with the
cleuanup using Araclor daia.

Comment 148: The Ecology trustee representative commented that until cleanup and trustee
objectives are met. institutional controls and natural recovery do not protect, but instead incur,
ongoing injury 1o natural resources.(85]

Response 148: The ROD and the Administrative Record, including ESDs, support EPA s
determination that the remedy selected is protective of human health and the environment in
compliance with CERCLA, the NCP, and EPA guidance. Natural recovery, in principle, allows
contamination slightly higher than the SQOs to remain in the environment for a period of time to
allow natral processes to degrade the contaminants 10 achieve the SQQOs within 10 years of the
beginning of cleanup. It is acknowledged that some ongoing natural resource injury may occur
until the SQOs are achieved. However, EPA determined that the potential effects from allowing
marginally contaminated areas to naturally recover was offset by the avoidance of impacts
dredging can have on existing habitar and marine organisms.

Comment 149: The City has questioned the validity of the BEP cleanup level for the Thea Foss
Waterway. They cited a recent literature compilation of toxiCity studies involving phthalate esters
(Staples et al., 1997). where investigators found that high molecular weight phthalates such as
BEP exceeded their solubility limit before toxic concentrations could be achieved m water. In
addition, the City cited the results of their own toxicity study where three different types of
organisms (adult amphipods, larval echinoderms, and juvenile polychaetes) were exposed to field
collected sediments that had been mixed with clean sediments to achieve a range of sediment
concentrations. In that study, significant toxicity (according to SMS criteria)was observed only at

BEP concentrations above 5,300 pg/mg. (4 times the SQO). The City feels that the toxicity

presently observed in the waterway is likely due to co-occurring chemicals such as PAHs and
mercury, rather than BEP. Based on this, the City is requesting that DMMP guidelines (the
screening leve! for open-water disposal is 8,300 pg/mg) be considered for management of BEP
recontamination that has been predicted and that biological monitoring be relied upon to
determine the significance of any post-remedial action BEP exceedances in the sediment.{156)

Response 149: EPA has agreed that biclogical monitoring will play an imporiant role in
determining the ecological significance of BEP recontamination. Based on EPA's evaluation of
the Round 2 biological data from Thea Foss Waterway SSMAs 2,3, 4, and S along with the
Round 3 BEF laboratory toxicity study, EPA thinks that if a site-specific BEP criterion was
developed, it would still be of the same order of magnitude as the SQO. As an example, if the
amphipod results from the toxicity study were compared to controls (due to the high morialities
in the reference samples), significant roxicity occurred above 2,000 wg/mg BEP. Significant
toxicity also occurred for combined echinoderm larval abnormality and mortality above 2,900
ug/mg . However. EPA intends 1o include biological monitoring and testing as a major
component of the Operations, Maintenance and Monitoring Plan (OMMP) 1o be implement after
the remedial action is completed.

54 Performance Criteria

Comment 13(: We gre concerned that the cleanup plans for bath the Thea Foss and Hylebos
waterwayvs call for dredgmnyg and capping 1n adjacent sediment management units. with resulting
final elevations that are sigmiicantly ditterent from vne another. EPA should take special care
during the design phase o ensure that differing efevations throughout 2 waterwdy do not result i
xiumpmf or Ldppld areus mie dredped wreas, re-exposing or \preddmﬂ contaminants through the
woterway InI]
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Response 150: EPA will require for the finul design full assurance through performance and
long-term monitoring to ensure that slumping of capped areas will not occur and that there are
meusures faken 10 ensure adequare protection from exposure or spreading of contaminants.
Project stubility is critical 10 the long-term effectiveness of uny cleanup action.

5.5 Natural Recovery

Comment 151: The Tribe feels very strongly that natural recovery is not applicable to
remediation ot the Hylebos Waterway, an active, industrial waterway where low levels of
sedimentation will be disturbed by propellor scour, wave action, in-water construction and
maintenance, dredging or other in-water activities. The Tribe further feels that natural recovery is
neither protective nor a reliable componeat of the remedy for Commencement Bay cleanups and
are concerned that a failure of natural recovery wilt resuit in further natural resource injuries.
greater cost, longer duration before cleanup goals are met, and will kkely require development of
another disposal site (n the bay.[56]

Both the USFWS and the WDFW are concerned with the potential lack of protectiveness of
natural recovery in the context of the bay-wide cleanup. WDFW inciuded enhanced natural
recovery in that same concern. USFWS was particutarly concemed about using natural recovery
for bioaccumulative contaminants such as PCBs and mercury. Overall, these resource
management agencies do not believe that natural recovery should be applied in Commencement
Bay. However, if EPA chooses to include natural recovery as part of the rzmedy, then the
resource agencies requested that an adaptive managemeat plan be pursued, ai a minimum, if
patural recovery is implemented and that the plan include extensive monitoring to evaluate natural
recovery effectiveness prior to the 10-year time frame and identification of appropriate
contingencies if natural recovery fails to achieve the remediation goals. [28) [29]

In past reviews, NOAA has documented specific technical concerns with the estimation of
sedimentation used by the HCC to predict natural recovery rates in the Hylebos Waterway.
NOAA continues to contend that natural recovery will not occur as predicted in this waterway.
NOAA is requesting that if there is some uncertainty as to the effectiveness of natural recovery at
a particular tocation that EPA take a conservative approach and require active remediation now.
NOAA is concerned that if additional cleanup may be required it will further disrupt the benthic
community and. in general, have an untavorable outcome. [81]

The public also had the expectation that natural recovery would have occurred by now i it was
going o be effective. [82]

Natural recovery for PAHs in the Thea Foss Waterway was questioned by some commentors
because of the outstanding disagreement with the City regarding the fate of PAHS in storm water.
The City currently contends that PAHS are maintained in a dissolved state and do not readily
partition 10 sedument due 1o the fow levels of suspended particulate matenal. Thus storm water is
considered by the City 1o have butle impact on natural recovery orf recontamination for PAHs.
Some reviewers disagree that suspended matertal is hmited. This affects the outcome of the
recontarmination putentizh in that PAHS may be subject to much slower rates of recovery i the
mput tsediment load! s greater than antcipated. One commentor suggested that additional review
af the tutz and transport ot PAHS be examimed prior to design [ 131

Although the CHB do not agree with the use o nutural recovery in Commencement Bay, they
recoginize that it will be implemented o the remedy tor sume areas. They requested that EPA
implement perfurmunce vbjectives fur natural recovery wreas with clear tnggers tur when
connagency aotons are required. Thes want o plan that will kleniiy ine frequency and uming of
MIOAOTINY. AZYers ToF conuageney wWoons, aming of when natural reconvery will be considered
mo leneer viable and consequences for the PRP i thes o non tollow through, 139
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Response 151: Natural recovery was determined in the ROD to be an appropriate remedy for
marginally contaminated areas that are predicted to recover nawrally within 10 years of
sediment remedial action. Natural recovery was not anticipated to begin to occur until all
sources were controlled and highly comtaminated sediments were confined. About 20 acres are
predicted to naturally recover out of the 120 acres that require remediation in Hylebos
Waterway. In the Thea Foss Waterway, approximately 20 acres are predicted to naturally
recover out of 80 acres that require remediation. An additional 4 acres in the Thea Foss
Waterway will be subject to enhanced natural recovery by adding a thin layer of clean material
to the sediment. :

Because of the limited use of natural recovery, minimal risk exists for exposure of mobile
aquatic biota 10 bioaccumulative contaminants undergoing narural recovery. In addition,
contaminant concentrations are low (typically between I 1o 3 times the SQ0,). The majority of
the locations in Thea Foss that will be allowed to naturally recover are contaminated with bis(2-
ethylhexyl)phthalate and typically exhibited only minor adverse effects. Areas in Hylebos
Waterway that will be allowed to naturally recover are contaminared with various chlorinated
organics, including PCBs. Natural recovery areas were designated as such if biological test
failures were below the minor adverse effects range in Hylebos Waterway. The exception to this
was that areas with PCBs were not allowed to use bioassays to refute the need for remediation
and exceedances were limited to 1.5 times the SQO (i.e., 450 pg/mg ) for natural recovery
designations. Based on the recovery factors calculated in the Hylebos Round 1 Data Evaluation
Report, a number of locations contaminated with PCBs will undergo natural recovery in less
than 10 years (e.g., 2 to 5 years).

Because natural recovery is predicted based on various models that inherently have some
uncertainty associated with them, EPA will rely on monitoring during the recovery period to
determine if natural recovery is actually occurring at the rate necessary to achieve recovery in
the 10~year period following sediment remediation. Confingency actions and triggers for those
actions will be identified in the Operation Management and Monitoring Plan (OMMP) for each
waterway (o address additional cleanup should natural recovery fail or not be achieved within
10 years. Those contingent actions could result in implementation of active remediation before
the 10-year period has lapsed, if warranted. In addition, the OMMP will include a monitoring
plan for the natural recovery areas, including enhanced natural recovery areas, that includes the
type. frequency, and timing of such activities.

Comment 152: One member of the public asked for clarification of the enhanced natural
recovery, as it appeared to be a thin-layer cap. The commentor raised the concern that this
approach appeared deceptive and that it looked like a short cut for the City in an area that shouid
probably be actively remediated. [82]

The CHB recommended that excess clean material excavated from the St. Paul Waterway be used
t) enhance natural recovery processes in areas currently designated for this remedial option. [39]

Response 132: Enhunced natural recovery iy not intended 16 confine sediment, rather it relies
upon biological and phvsical pracesses o mix a thin (6 10 ]2 inches) laver of clean sediment
with underiving mareinallv comammared sediment 1w expedite reaching sedimenr cleanup goals
tm Hhvears, Enhanced natural recovery tonor a shart cat for any party because it will be
mominred o the saoie degree oy other vatural recavens areas and remediasion will be required
1 SQON are not achieved in Hivears. Material used tor enhancine natural recovery will need 1o
et the sediment qualine objectives, The material excavared from the St Paul would quafifv
aned man be available tor cappine o enbioneed nataral recovers, The amount of material
avthible ton benieticisd rease il be devermoed durime consirucnon of the St Paul disposel
Crorhin
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Comment 153: The City concurs with EPA’s requirement for long-term monitoring to confirm
the effectiveness of natural recovery and the need for active sediment remediation if monitoring
ndicates natural recovery is not viable withun a reasonable ume frame. which is specitied in the
ROD as ten years. The City also recognizes EPA’s inclusion of enhanced natural recovery as a
compaonent of the remedy and has designated this remedy for portions of some SSMAs, as
discussed below in the SSMA-specitic subsections. [156]

Occidental agrees with the ESD's conclusion at page 19 that, at this time, sediment within and in
tront of the Chinook Marina (SMA 501) and an area near the 11® Street Bridge (SMA 502) are
appropnate for natural recovery under EPA cnitenia. [148] Occidental further agrees with the
ESD’s conclusion that “enhanced natural recovery” is appropriate and consistent with the ROD
remedy. [148]

Response 153: Comments noted.

Comment 154: The PCW is concerned that the draft ESD fundamentally changed the definition
of natural recovery, resulting in near elynination of natural recovery as part of the remedy. The
ROD estimated that 57 percent of the areas exceeding SQOs in the waterway would recover
naturally, whereas the draft ESD applies natural recovery to only 17 percent of the Hylebos
Waterway areas that require remediation. It is the opinion of the Partnership that this represents a
fundamental change in the scope of application of natural recovery and requires a ROD
amendment and evaluation of the nine CERCLA cnteria tn order to comply with the NCP. On the
other hand, they feel that WRIDA eavironmental dredging could cleanup the natural recovery
sediment without any changes to the existing ROD. [150]

Response 154: EPA’s designation of natural recovery areas in the ESD is consistent with the
-1989 ROD. The cleanup objective stated in the ROD is “acceptable sediment quality in a
reasonable timeframe.” (See Sections 10.1, 10.2.3 and 10.2.4 of the ROD). As stated in the
ROD, natural recovery was 1o be applied t0 marginally contaminated ureas where recovery can
occur in a reasonable time period after source control and sediment remediation are completed.
However, in more heavily contaminated ureas, the predicred persistence of significant adverse
impucts over long periods of time ourweighs the potential short-term impacts from active
remediation; therefore, as stuted in the ROD and the Responsiveness Summary for the ROD,
sediment remediation is warranted in order to be adequately protective of human health and the
environment, Estimutes of naturul recovery in the ROD were bused on {imited data collecied as
part of the feasibility study. The ROD anticipaied that natural recovery estimates would be
refined as the result of additionaf source investigarions, sediment sampling conducted us part of
remedial design, and emerging information regarding recovery processes . See Sections 8.2.3
and 10.2.4 of the ROD. Additionully, the ROD stated that resulis of the sediment sampling
during the remedial design phuse would refine estimute of the areal extent and depth of
contumination 10 be uddressed by the sediment remedial alternarive. See Section 10.2.4. of the
ROD. Informanon guthered during pre-remedial design studies show that natural recovery ty
nat predicred to occur i as many areas ay originally determined. For u response to whether o
ROD umendment or ESD 1y upproprivte for documenting this decision, see response o Comment
30

3.6  ARARs

Comment 155 USFWS commiented that the drait ESD accurately wenunes the need to protect
tederaliy-Iisted endangerad. threatenzd or proposed species under the ESA | but incurrecdy
wenties the ESA s un ARAR uwnder the ongingd ROD. USFWS und NOAA turther commented
that the ESA 1 g ~und slong” statute and was not mcluded as an ARAR inthe ROD. USFWS
secovtized the tact that EP Y v an the process ot consultmye with the USFWS and the NMES on
portestnalmpacts b federaliv bsred speares and thes hataiats, and cennads EPA that adiustmienss
vecwrrenpratrzatncn and e wc aplins iy resule teont te consultaton USFWS rurther
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commented that it supported the current comprehensive, bay-wide approach to EPA’s impacts
analysis. [29][81)

Another commentor noted their belier that protection of endangered species will not be achieved
by the proposed remedial action. The combination of dredging. capping. natural recovery and
conversion of intertidal habitat to subuidal habitat will be difficult to evaluate under ESA.
Consultation with the appropriate agencies may result in adjustments to remedial design as well as
mitigation plans. [56]

Response 155: The final ESD identifies the ESA as an ARAR for remedial actions taken in
accordance with the CBN/T ROD. The 1989 ROD did not list ESA as an ARAR because at that
time there were no listed species that was determined to be affected by the remedial action. On
March 24, 1999, NMFS listed as threatened the Puget Sound chinook salmon in Washington.
On November [, 1999 the USFWS listed bull trout as a threatened species. Under CERCLA
Section 121(d), 42 U.S5.C. 9621(d), other environmental laws are complied with as ARARs.
When a requirement is an ARAR, it means that EPA determines compliance with substantive
requirements, but does not necessarily comply with procedural requirements. EPA’s national
policy on the ESA strongly recommends that we consult with the appropriate resource agency,
which we are doing for Commencement Bay. EPA has submitted it's biological assessment to
both USFWS and NMFS. Our biological assessment concluded that a few components of the
remedial actions may likely adversely affect critical habitat, and mitigative measures have been
incorporated so that the remedial actions contained in the ESD will not jeopardize the
continued existence of any endangered or threatened species or result in the destruction or
adverse modification of a critical habitat.

Comment 156: NOAA and the Tribe noted that where remedial actions cause adverse impacts
(during cleanup or disposal). mitigation for lost natural resources or their services is required. As
a specific example, it was noted that objectives for the Hylebos Waterway intertidal cleanup
should be expanded to include adequate compensatory mitigation: and ESA compliance. {56](81]

Response 156: EPA agrees. Bused on available information, the impacts from the cleanup plans
for each waterway and proposed disposal sites have been evaluated for compliance with Section
404 of the Clean Water Act. Throughout remedial design, EPA will require that impacts are
avoided and minimized, and any unavoidable adverse impacts as a result of the cleanup be
compensated for by adequate compensatory mitigation. As discussed in response to Comment
155, EPA has conducted a biological assessment of the remedial action and will continue (o
evaluate ongoing ESA compliance in consultation with USFWS and NMFS as the design plans
are prepared and more detail becomes available.

Comment 157. The Mouth of Hylebos CAD site is identified in EPA supplementary documents
as being in the S-12 shoreline area. therefore the CAD site 15 consistent with the Tacoma
Shoreline Master Program and therefore SMA. an ARAR for this site. The CAD site 18
expandable to 33 acres. Won't the expansion push the site further into the S-13, which is not an
urban environment but a conservancy environment where CAD's are pot allowed? [t the CAD
site cannat be tully contained within the S-12. where. when. and how will EPA look for a new
site? Or s the intention of EPA o reguest ¢ waiver of state law (o place the CAD site at the
Mouoth o Hudebos locution? |82

Respanse [37: Sev Response §ior EPANS decsion regarding 1oe of the Hylebos CAD sure.

Comment 138: I'be Tribe abso disagrees with EPA that the cleunup plan complies with Tribul
ARARS  Changing the PCB cleanup level under 4 previous ESD was campletely contrary 1o the
sodls o the Seitlement Aereement o FIRY and continues o eopardize the health sutery and
avite o Tobal members gnd e natural zeseurees upon which thes rely for substatence and
it and ctliaral use [36]

v %
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Response [58: There is no iribal standard for PCBs in marine sediments. In the absence of u “
promulgated standurd, EFA conducted u human health and ecological risk assessment. The

current PCB cleunup stundard (¢ sedimeni remedial uction fevel of 430 ppb. and an SQO of 300

ppb) were estublished in the 1997 ESD. These standards were bused on ¢ “high end” tribal

fishing scenario and ecological risk ussessment for the CB/NT site. As expluined in EPA's 1997

ESD (see Section [11), EPA believes thut the cleanup standard for PCBs will result in substantial

reduction in risk and be protective of human health and the environment.

5.7 Institutional Controls

Comment 159: A number of diverse concemns were raised regarding the use of institutional =
controls as part of the remedy were raised. Merbers of the community stated a strong desire to
have institutional controls (including deed restrictions) “firmly established in perpetuity to avoid
future abatement or elimination from potitical or economic pressures that may not favor
environmental quality or human health.” [39] As an example, membecs of the community felt that
institutionzl controls should be n-place 1o prevent damage to the surface of the subtidal disposal
facuities [12]. However, some forms of institutional controls, such as fishing or seatood
consumption advisones, were not seen as appropriate tor long-term use. The public felt that the
ultimate goal should be unrestricted water use. [39] NOAA also stated that use of fishing or
seafood consumption advisories may constitute an on-going natural resource injury. (81]

Response 159: Fish consumption advisories will continue 10 be necessary for a period of time
after sediment cleanup to protect human health based on ingestion of older fish that were
exposed 10 bioaccumulative contaminants prior to the cleanup. Advisories will be in place as
long as i takes for fish to either lose their contaminant body burdens or be replaced by younger
fish that have not been exposed. Long-term monitoring will be used to determine the period that 1
fish consumption advisories need to be in effect.

To increuse the long-term protectiveness of the waterway cleunups, insuiutional controls are
required to meet the following objecrives: 5

{. reduce potential exposure of murine organisms to contaminated sediments
disposed of und confined in aguatic disposals sites or confined by capping; and
2. reduce potential exposure to marine organisms to contuminated sedimenis left on

the CB/NT site.
One institutional controf mechanism thur will be used 1o achieve these abjectives will be
governmenta! programs that regulate dredging, filling, or other development acrivities in the
uquaric environmeni. As an example, designating the area over u submerged cap as a no anchor
zone for lurge, commercial vessels would be implemented through the Coust Guard. Generaily,
recreational vessels are not precluded from anchoring on « cup because their anchors are not
lurge enough 10 damage a cap. Such governmentul permitting programs have been in existence
for muany yeurs, and ure expected to continue into the future. Land use resirictions implemented
through an edsement or Testrictive covenuni is another mechunism thut may be used on private
property if feasible. Restricnive covenunts and eusements run with the iund and can bind future
propertv owners to comply with the restricied uses. CERCLA requires ihur five-yeur reviews be
conducted us purt of the remedy where contumination remains in place. These reviews cun
include u review af institerionad contraly

6. MISCELEANEOUS COMMENTS

Comiment Tt EPA N proposed deenmn wdentties the need tor clean capping mateeal tor
vintows clednup dnd dispasdl actions i Commenczment Bay Although Puvadlup River sediments
Nave proven suitable withuut adverse citects to sk and soildlite i the post there hiave been
coiver s aned about the use of Large guanaties ot Puvaliup River sediments i the future. |71

fady
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Response 160: Dredging of any material from the Puyallup River would require a lease from
DNR. In addition, during remedial design, EPA will review PRP proposals to obtain clean
sediments for the cleanup to ensure that any removal of sediments does not adversely affect fish
and wildlife, and will not be contrary to efforts to support conservation and recovery of salmonid
species. EPA will also consider other sources of capping material, including clean dredged
material from sources such as Slip | and the St. Paul disposal site, and upland borrow materials.

Comment 161: NOAA has consistently based comments on the Commencement Bay
investigations and cleanup plans on five basic principles. These are:

1. Cleanups should progress sooner rather than later to reduce continued exposure of
Trust resources to CoOntaminants.

2. A preference for complete removal of contaminants from the aquatic environment
{most contaminants originated from the uplands);

3. If the aquatic environment must not continue to serve as the repository for the
contaminated sediments, we prefer that contamination not be transferred from
impacted waterways to otherwise clean areas for disposai:

4. Where remedial actions cause adverse impacts {during removal or disposal),
mitigation for the lost natural resources or their services is required; and

5. Cleanup and disposal decisions must be made under a bay-wide planaing and
evaluation effort, especially for threatened or endangered Trust resources and their
habitats [81]

Response 161: In response to the first comment, EPA agrees that the cleanups should proceed
as quickly as possible. As 1o comments 2 and 3, EPA agrees, consistent with the principals of
Section 404 of the Clean Water Act, that removal of contaminated sediments from the aquatic
environment is preferred, where practicable, over in-water disposal. EPA also agrees that in-
water disposal in contaminated areas is preferred over disposal in clean areas. However, as
discussed in EPA's 404(b)(1) analysis for the Commencement Bay cleanup, EPA has determined
that in this caye. complete removal of almost 2 mullion cy of Commencement Bay contaminated
sediments from the aquatic environment is neither praciicable nor in the public interest. Based
on this evaluation, EPA has determined that it is appropriate to use the St. Paul Waterway, Blair
Slip 1 nearshore fill sites, and an upland regional landfill for disposal of Commencement Bay
contaminated sediments. NOAA's 4th and 5th comments are addressed in Responses 156 and
129, respectively.

Comment 162: The Port and Occidental Chemical suggested that the Hylebos cleanup be broken
up tnto manageable pieces. with cleanup of contaminated sediments north of the East 11" Street
Bridge being expedited and disposed of in Ship 1. { 148{[154]

Response 162 The purpose of the ESD iy 1o describe the specific manner in which the 1989
ROD is betng implemented ar the Thea Foss Waterway prablem areas, the Wheeler-Oxspond
Wurerway problem area, and the two Hylebos Waterway prablem areas. Additionally, the £SD
iy yelecuns dopoval sites for contaminared sedimenr thar will be dredeed from all of the problem
wreas fisted wubove pls the Middle Wearersuy problem area. and which must be confined us
specttied ia the ROD. EPA i nat specifvine thar a pardcular disposal site must be used for a
parncutar Watenvn s sediment EPA will seek comprehensive cleanup of all problem areas
Comantent sth the ROD as suppivinented ar changed by the 1997 ESD and this ESD. [t ix

gt fent Tl et e nevotiagions el e peeaned o responadble pariies will derermine who il
e et i ey anid e
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Comment 163: The majority of the area at the mouil ol e Biar Waterway (slip 5) which has
been proposed as a mitigation site 1S state owned aqualic lands managed by the port under a Port
Management Agreement (PMA) with DNR. Under the PMA, the Port has decision autherity tor
infrastructure development projects. The Port is obligated 1o remove any tmprovements if the
area al some time in the future becomes inebgtble tor wmclusion within the PMA, or it the PMA
expires of is canceled. Due (0 the statutory linitations on the management control of this site, the
Port cannot unilaterally guarantee the perpetual dedication of this site for habitat mitigation. [155]

Response 163: Comment noted. EPA will work with the Port and other potentially responsible
purties to evaluate the mitigation required for impacts resuliing from the dredging, disposal, or
other discharge of material into waters of the United States.

Comment 164: Occidental agrees with the designation of Slip | as an appropnate disposal site
for dredged sediment. However, Occidental objects to the extent that the ESD and EPA purport
to designate particular sediment for disposal at a particular site or sites. Furthermore, Occidental
objects to the extent that the ESD and EPA purport to require that particular disposal sites (and
their owners or constructors) accept or reject particular sediment (for reasons other than those
appropriate under CERCLA). Depending upon the circumstances. such action by EPA could
improperly interfere with private contractual rights and/or constitute a taxing “‘without just
compensation” in violation of the United States Constitution. [148]

Response 164:  See Response 10 Comment 162.
7.0 ALTERNATIVE DISPOSAL OPTIONS

Comunent 165: Several commentors urged EPA to transport this toxic waste to an upland
facility where they can be properly stored in a dry envirommeant. (2}[3] {5] (6] (7] {8) (9] {10] [11]
(13] [19] (253 [26] [91] (94} [173] {175] [176] (177] Some of the specific comments in favor of
upland disposal are listed below.

It makes no rational or scientific sense to transter contaminants from one part of the waterway 10
another and call that a cleanup. HCC members should be willing {or required) to remove these
toxic materials completely out of the aquatic environment. They need to move the materials 1o a
dry site where they can be contined using well-established landfill techniques. {1]

Landtill disposal. i which all of the costs of disposal would be internalized instead of borne by the
public. should be strongly considered unul a “multi-user Cisposal site™ (MUDS) can be built. A
multi-agency study is tn progress right now that looks at several duferent disposal options for
contaminated sediments, however. the current assessment may not include Commencement Bay
sediments. [12]

We believe the landnil] alternative provides the best currently avadable alternative tor disposal of
sediments from the Hylebos Waterway. We would ke EPA to develop a viable landfill disposul
dlternetive for public review, [12]

fn 1989 the Commengement Bay ROD was released by the EPA. 11 requured thdt ali sediments
remuved fram the bay be duposed ot in the immediate area. This mandate certamnly reflected the
tiechnulogy dnd optioas of the tme since disposal sites were notin nperatin and sediments were
nut lreated. But this mandate dues not retlect current. esied. and avaiieble pravtice. The better
optnn woukd be o ship the contaninated sediment to the speciahized lundfill m Eastern
Washington. Although ths would wdd 37 muthon o the cost ot the Hylebos clean up. it is, in hght
A1 the extensive potential ecolovicsl damasz o the north shore grea ot Commencement Bav, the
st o P
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The purpose of this letter is to request the decision to use the proposed disposal site in
Commencement Bay that is directly in front of my home be changed to an upland site, preferably
one that does not interfere with the quality of life along a waterfront in a residential community
that has been in existence for well over 10X} years. [16]

[ am writing to you representing our 1500 member organization to let you know that we
overwhelmingly object to this plan and hope that you will reject it in favor of removing the toxic
substances from the sediments in question or disposing of them in a certified upland disposal
facility. [84]

The EPA has chosen not to transport the contaminated sediments to a more stable upland site
such as the Roosevelt Landfill. Transportation costs are high, but could be reduced by combined
rail movement with the City. The Roosevelt Landfill would be permanent and protective and does
not exploit the state-owned aquatic lands by using Commencement Bay as a dumping ground.
(98]

Toxic waste, after treatment, should go to a licensed industrial upland facility for proper storage
for continual testing and monitoring. A they should not, as in the case of Rayonier in Pt Angeles
and elsewhere around the country, go to populated areas or around natural resources.{ 100} [105]

The commercial entities responsible for creating this pollution originally are, if I understand the
situation correctly, responsible for the cost of cleaning up and REMOVING this toxic material. It
didn’t come from the bay, please don't put it back there!! Why is the EPA working so hard to
minimize the cost to these commercial polluters at the potential expense of our community and of
the entire ecosystem in this area. This proposal makes no sense whatsoever (except for the
commercial businesses which will have to pay for it) and should be abandoned in favor of upland
disposal in a controlled location or other safe site, using PROVEN disposal methods. [15]

Shipping the sediments by rail to eastern Washington to a landfill has been suggested as an option.
Not only would this method provide a sate repository for the fill, it would, I believe, be less costly
and cumbersome than trucking it to a closer landfill. This option deserves further investigation.
{1o4]

[ strongly urge you to consider treatment, or at the very least to upland storage of this material.
Without special incentives and guarantees that this project will not adversely affect our quality of
life or our environment. [ can not imaging myself or any of my neighbors endorsing this bogus
proposal. The problem with hiding something under the rug is it usvally finds it way back out.
[174]

WDFW continues to support removal of contaminated sediments from Commencement Bay as
the best long term solution for protection fish and wildlife resources within the Bay. As indicated
above. we believe that remaval, coupled with the use of treatment technologies. can provide a
vigble uliermative 1o the recommended use of three separate disposal sites as proposed in the ESD.
(28]

Anuther opuon should be mandated. such as upland disposal or treatment of contaminated
sediments. No ane can create new aquatic fands 1o replace those destroved by use 4s a toxic
wasle Jump on pubhc lands, {8¥]

Respanse 163: EPA has selected the St Paul Waterseay (il vite. the Bluir Slip | fill site. and an
sptand regronedd Liond il as the theee dosposed sires for contaminated sediment dredped in the
CHBNT sue EPA has sathddrawn the Mowth of Hvlebos CAD The Hylebos CAD site was
St b sl il oasnal Zotte it ce e st et desyemonton el with cdhier unresofved isvees
tiente this sute tpricsical o selecr amd move torsand sl cleanugy i o timely fashion. Congrary
tosene ot the cemments, EPA does nor consider disposal in un upland regional landfidl 1o be

it
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mare proven or protective than a properly designed in-water disposal facility (e.g., CAD or
nearshore disposal). EPA has, however, determined that it is cost-effective to dispose of
contaminated sediments in an upland site.

In remedial design, EPA will determine the volumes thur require uplund disposal. For example,
the estimate of 300,000 cy identified for disposal in an upland regional landfill in the ESD
assumes that the total volume to be dredged is 940,000 cy from the Hylebos Waterway, that Blair
Stip 1 has a capacity of 640,000 cy, and that contaminated sediment from the Thea Foss and
Middle warerways will be disposed of in the St. Paul Waterway. As part of the Merrit-Pardini
recommendations, the Port indicated that Blaiv Slipl may be expandable to 750,000 ¢y, and
Kuaiser Aluminum urged EPA 10 consider their property for upland disposal of approximately
100,000 cy. If one or more of these recommendations are implemented, the total volume of
sediment sent 1o an upland regiona! landfill could be reduced. EPA will determine the
configuration and capacity of the selected disposal locations during remedial design.

Comment 166: Some commentors suggested that EPA consider altiernative in-water disposal
options, including:

. A CAD ftacility at the head of the Hylebos Waterway, and a nearshore confined
disposal tacility at the end of the Hylebos/Blair perunsula (4]{18]{24](79] {93]
(105) [106] (107] [108] (109} (1107 (111 [112] [213] [1E4] {1E5] [LL6] (117}
(118} [119] (120] [121] [122]) [123] [124] [125) [126] [127] (128] [125] [13D)

{131} [132] [133] {134] [135] [136] [137] {138) (139] [140] [141] [142][143]
(144] [145] [146] (147}

. Deep-water disposal in Commencement Bay [36}

Response 166: EPA considered a CAD at the head of the Hylebos Waterway and ultimately did
not select it for the reasons described in the ESD. EPA also considered a nearshore fill at the
head of the Hylebos/Bluir peninsula. This alternative was not included in the final selection of
disposal sites because of it's limited capacity, relatively high cost, and the potential loss of
additional nearshore habitat. EPA did not include deep-water disposal of contaminated
sediments in Commencement Buy in it's evaluation of disposal sites because deep-water disposal
in Commencement Bay would occur outside of the Superfund site boundary, and would require a
lengthy and involved permitiing process, including DNR approval for use of state-owned aquatic
lands, thus further deluying the cleanup.

Comment 167: Several commentors supporied one or both of the two nearshore confined
disposal tacilities proposed in the draft ESD, Blair Skip | and the St. Paul Waterway. :
[t8](24](39](79] [93] (10S5] {106] [LO7H (O8] {10S] [110) (LI 1) [LL2) (2L3F{1L4] [113) (116])
(VEZVCVIS) (RO [820F (120) [122] (123 (324) [125) (126] {127} [128] [129]) [130) [131)[132]
LU33) L0340 I35 (136F 137 (138)[139] {140] [141] [142) [143] [144]) [145]) {146] {147}
F148]1154].

Respunse 167 Convnens noged.

Comment 168: As previously noted, it EPA proceeds with Ship 1.t should be used to contine
the lighest prority sediments from the Hylebos, Such an action would provide the most
mediate benetic s the public und the enviroament by expediting remaval of the sediment of
highest voncern trom Hylebos Waterwav, That sediment. ey derined by the ROD. ix presented
the HCC dratt Pre- Remedial Design Evalustion Repore. May 1999, Figures 2-1u. 2- 1 6. and 2-
Lo This expedited work cain be conducted o meet the Ports develnpment sehedule [ 150)]

Response 168 EPA cvres s dhar Blao S b dhonded be tived o vnginemens of sedimentss
ORI s gt iy b et wended Nuprertiitd - See Repoane [
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Comment 169: At the same time EPA should evaluate the option of increasing the capacity of
Slip | by dredging out the bottom of the slip and/or increasing the height of the fill. This action
has the potential to provide another 100.000 ¢y of storage capacity to get the maximurm value
from this readily implementable disposat site. The added capacity could contain other sediment
that EPA considers a relative priority in Hylebos Waterway. A subsequent action could be
pursued later o place the remaining lesser contaminated seduments from Hylebos Waterway into
the Mouth of Hylebos site. This approach would be the most protective in that it would remove
the most severely impacted sediments more quickly from the environment. It would also assure
that only the least impacted dredged sediment would be placed at the Mouth of Hylebos site.
[150)

Response 169: EPA agrees that the capacity of Slip I should be expanded to the maximum
extent practicable. See Response 162,

7.1 Treatment Technologies

Comment 170: Several commentors believed that treatment is the best alternative for addressing
for Commencement Bay contaminated sediments. and that treatment technologies were not given
adequate consideration in EPA’s selection process [23,28,29,100.174]. Specific concerns noted
by commentors included:

.. New methods of contaminated sediment treatment now exist that were not
available a few years ago. DNR is sponsoning research on the availability and cost
of treatment methods and should have results available by next summer. One
example provided was the production of light-weight aggregate from
contaminated sediments. [12]

. Treatment technologies 10 remove contamination from the sediments were written
off too early in the selection process because they are cansidered to be too
expensive. However the additional cost of treatment is worth it, considering the
long-term uncertainties associlated with confined disposal and the benefits of not
having 1o monitor a contined disposal site forever. (23] [155] [29]

. EPA should consider approaching sedunent treatment on a regional basis to
achieve economies of scale in applying treatment technologies.{ 155}

. Sediment treatment is the only alternative that truly removes the existing
contamination from the Bay and therefore avoids the uncertainty associated with
leaving the contaminants in the aquatic environment for an extended period of
time. At the very teast. it would seem prudent that EPA strive to develop a pilot
study utilizing treatment technologies for Commencement Bay sediments to fully
avaluate its potenual viability. [28)

Other commentors agreed with EPA’s dratt ESD that most treatment technologies are sl in the
research gnd development or pilot stage and. theretore, are not suitable for application to CB/NT
sediments. and that confinement. rather than apphcation of unproven and costy treatment

echnologies. remans the best option tor addressing contaminated sediments it Commencement
Bav [371j 414N

Response 1700 Tieaiment sy cennstilered but alumarely et selected ay a cleanup alrernaiive.
e PNV RO The Supses gen that dle it iy e qotond i the TUNY ROD, Reaponsiveness
Seanteripes e e RO annd the Nloaunrseraiive Becoel o the ROD EPA reviewed current

st erepbent ot bee U HE Foc Diedeesies prense fenpssiane the et ESD cndd Comte fiddedd thienr Hire
Loty o the KM foa sciectng cemtine ot on e dreaimens e ol valid, The more
cocsntantoediton comrirany thar Wil deeve e Been soverad ocvances 01 treditment
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technologies since 1989, all current technologies evaluuted would be cost-prohibutive, would
cause substuntial delays in the cleanup schedule 10 implement the technology, or have not been
adequately tested 10 ensure their feasibility for a lurge-scale sediment cleanup préject. EPA’s
disposul sites for Commencement Buy sediments were not selected solely bused on cost.
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Leanderson, Phif
Evanger, Larry
Quam, D.

Clark, Ken

Brown, Michael E.
Johnson. Tylec
Johnson, Frederick
Waugh, James B,
Groom Richard
Warmuth, Robert J. S
Burkard, William
Sevruk, Laura

7, Terry

Sevruk, Paul
Wiison, Leigh
Mitis, Martin
Sortore, Tamara S.
Vincente, David
Carpenter, Bruce
William, John Sr.
Collins, Harocld
Wagner, Kan L.
Trigillo, Rudy
Shepeerd, Cameron
Unknown

Carlton, Patricia
Rosser, Randall E.
Bean, Willlam J.
Mullins, Stephen
Look, Michae!
Jacobs, John
Cohen, Robert W,
Morrison, Jefl
Rankinsan, Don
Baltls, Roben S
Unknown

77, Doug

Roach, Randy D.
Bakemeier, Robert F
Mitchetl, Mananne

Parnnership lor 3 Clean
Walerway

Chartrand Ailan B

Middle Wateraay Aclion
Commuiltes

~yighos fiooo Teons Group

Pat ol Tagoma

Tacoma, WA
Tacoma. WA

Lakewood, WA
Tacoma, WA
Tacoma, WA
Burtinglon, WA
Tacoma, WA .
Belfair, WA
Lacey, WA
Spanaway, WA
Kent, WA
Spanaway, WA
Tacoma, WA
Puyallup, WA
Tacoma, WA
Graham, WA
Spanaway, WA
Covington, WA
Aubum, WA
Maple Valley, WA
Auburn, WA
Lakewood, WA
Olympia, WA
Tacoma, WA
Tacoma, WA
Olympia, WA
Tacoma, WA
WA

Tacoma, WA
Puyallup, WA
Tacoma, WA
Tacoma, WA
Federal Way, WA
Tacoma, WA
Spanaway, WA
Lakewood, WA
Tacoma, WA
Spanaway, WA
Tacoma, WA
Sumner, WA
Gig Harbor, WA
Tacoma, WA
Tacoma, WA
Lakewood, WA
Tacoma, WA
Sealtie. WA
Washinglon State Legislature

Spokane, WA

ENSR tor Brown, Dawis. and Roberts and Woodwanh and
Co . lne

Seattle. WA
Tacoma MNA
Tacoma, WA
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172
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176
177
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180
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Turtey, Chadaes W.
Pugh, Bil

Howell, Julie and Nathan

Graves
Ounn, Laran

Fossali, Frank H. and lleana

A. L. Rhodes
Giddings, Winifred
Bracked, Gary D.

Madison, Bartiey B.

Vaughan, Skip
McCord, Evan W.
Elrod, Tina

Matter, Saily
Davwvis, Clark J.
Faster, William C.

Davis, Gary W.
Lawrence, Allen
Caring, Anthony
Andersen, Valerie
Brown, Sydney
Brown, David T.
Tucker, Shelby
Tucker, [rene
Rhess, lrene M.
Jacoby, Greg
Dudziak, Suzanne

Dalton, Matt
Berntsen, Barb

Washingion Department of Natural Resourcas
City of Tacoma, WA

Kennedy/denks on behalt of the intra-Participants Group
Riddell Williams. P.S. lor Puget Sound Energy

Shell Cil Company
Tacoma, WA
Tacoma Pierce County Chamber of Commerce

Northwest Steathead and Salmon Council of Trott Unlimited
Tacoma, WA

Sawer Wility Customer Advisory Panel

Agrilink Foods, Tacoma, WA

Wilson, Smith, Cochran and Dickerson, for J. M. Martinac
Shipbuilding Com.

Brown, Davis, and Roberts, PLLC for Eastman Chemical
Campany

William C. Foster or Danielson, Harrigan, and Tolletson,
LLP for Marine lron Works, Inc.

Sewar Utility Customer Advisory Panel, also Alpine
Management, Tacoma, WA

Metro Parks of Tacoma

Cardno Homes

Tacoma, WA

Tacoma, WA

Tacoma, WA

4728 Marine View Drive

for Norund Boat

Port of Tacoma

tor Puget Sound Energy and PacificComp Environmental
Remediation Co., Tacoma, WA

Tacoma, WA
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