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I. BACKGROUND 

1. The United States of America ("United States"), on behalf of the Administrator of the 

United States Environmental Protection Agency ("EPA"), filed a complaint pursuant to Sections 106 and 

107 of the Comprehensive Environmental Response, Compensation, and Liability Act ("CERCLA"), 42 

U.S.c. §§ 9606 and 9607. The State of Washington owns and DNR manages certain state-owned 

aquatic lands in the Thea Foss Waterway. The State of Washington's ownership ofthe beds and shores 

of all navigable waters of the state is an essential attribute of state sovereignty. DNR has been delegated 

the responsibility to represent these sovereign interests in managing state-owned aquatic lands for the 

benefit of the public. 

2. The United States in its complaint seeks, inter alia: (a) reimbursement of costs incurred 

by EPA and the United States Department of Justice ("DOl") for response actions at the Commencement 

Bay Nearshore/Tideflats (CBINT) Superfund Site, Thea Foss and Wheeler Osgood Waterways, in 

Tacoma, Washington, together with accrued interest; and (b) performance of studies and response work 

by the defendant at the Site consistent with the National Oil and Hazardous Substances Pollution 

Contingency Plan, 40 C.F.R. Part 300 (as amended) ("NCP"). 

3. In accordance with the NCP and Section 121(f)(1)(F) ofCERCLA, 42 U.S.C. 

§ 9621(f)(1)(F), EPA notified the State of Washington Department of Ecology ("Ecology") on May 21, 

2001 of negotiations with potentially responsible parties regarding the implementation of the remedial 

design and remedial action for the Thea Foss and Wheeler Osgood Waterways Problem Areas, and EPA 

has provided Ecology with an opportunity to participate in such negotiations and be a party to consent 

decrees with potentially responsible parties. 

4. In accordance with Section 122G)(1) ofCERCLA, 42 U.S.c. § 9622(j)(1), EPA notified 

the National Oceanic and Atmospheric Administration of the U.S. Department of Commerce, the Fish 

and Wildlife Service of the U.S. Department of Interior, the Puyallup Tribe of Indians, and the 

CONSENT DECREE United States Department of Justice 
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Muckleshoot Indian Tribe, and the Bureau of Indian Affairs on May 21,2001 of negotiations with 

potentially responsible parties regarding the release of hazardous substances that may have resulted in 

injury to the natural resources under Federal trusteeship and encouraged them to participate in consent 

decree negotiations with potentially responsible parties. 

5. In a consent decree entered in U.S. District Court for the Western District of Washington 

on December 30, 1997 in United States, et at v. Washington State Through the Washington Department 

of Natural Resources, Civil Action No. C97-5337 RJB, DNR resolved its liability for damages for injury 

to natural resources under federal trusteeship resulting from the release of hazardous substances at the 

CBINT Site. 

6. DNR does not admit any liability to the United States arising out of the transactions or 

occurrences alleged in the complaint, nor does DNR acknowledge that the release or threatened release 

of hazardous substances at or from the Thea Foss or Wheeler Osgood Waterways ("Site") constitutes an 

imminent or substantial endangerment to the public health or welfare or the environment. 

7. Pursuant to Section 105 ofCERCLA, 42 U.S.c. § 9605, EPA placed the CBINT Site on 

the National Priorities List ("NPL"), set forth at 40 C.F .R. Part 300 , Appendix B, by publication in the 

Federal Register on September 8, 1983,48 Fed . Reg. 40,658. 

8. Because of the complexity of the CBINT Site, Superfund response actions at the CBINT 

Site are currently coordinated under seven separate operable units managed primarily by EPA and 

Ecology. These operable units include: (1) Operable Unit 01: CBINT Sediments; (2) Operable Unit 02: 

Asarco Tacoma Smelter; (3) Operable Unit 03: Tacoma Tar Pits; (4) Operable Unit 04: Asarco Off-

Property; (5) Operable Unit 05: CBINT Sources; (6) Operable Unit 06: Asarco Sediments; and (7) 

Operable Unit 07: Asarco demolition. This Consent Decree involves the Thea Foss and Wheeler 

Osgood Waterways sediment contamination, which represent three of eight Problem Areas within 

Operable Unit 01 of the Site . This Consent Decree only resolves DNR's liability as to the Thea Foss and 

CONSENT DECREE United States Department of Justice 
Environmental & Natural Resources Division 

Page 4 Environmental Enforcement Section 
P.O. Box 7611 
Ben Franklin Station 
Washington, D.C. 20044 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Wheeler Osgood Waterways, as set forth herein, and in no way resolves any liability of any other State 

agency or department, including, without limitation, the Washington Department of Transportation, that 

may arise at the Thea Foss or Wheeler Osgood Waterways. DNR will work cooperatively with EPA and 

other federal and state agencies to assist in restoring Commencement Bay. 

9. In response to a release or a substantial threat ofa release of hazardous substances at or 

from the CBINT Site, EPA entered into a CERCLA Cooperative Agreement with Ecology to conduct an 

Remedial Investigation and Feasibility Study ("RI/FS") for the CBINT Site pursuant to 40 C.F.R. 

§ 300.430. 

10. The results of the RI were published in August 1985 and the results of the FS were 

published in February 1989. 

11. Pursuant to Section 117 ofCERCLA, 42 U.S.c. § 9617, EPA published notice of the 

completion of the RIfFS and of the proposed plan for remedial action on February 24, 1989, in a major 

local newspaper of general circulation. EPA provided an opportunity for written and oral comments 

from the public on the proposed plan for remedial action through June 24, 1989. A copy of the transcript 

of the public meeting is available to the public as part of the administrative record upon which EPA's 

Regional Administrator based the selection of the response action. 

12. The decision by EPA on the remedial action to be implemented at the CBINT Site is 

embodied in a final Record of Decision ("ROD"), executed on September 30, 1989, on which the State 

and Puyallup Tribe of Indians gave their concurrence. The ROD includes EPA's explanation for any 

significant differences between the final plan and the proposed plan as well as a responsiveness 

summary to the public comments. Notice of the final plan was published in accordance with Section 

117(b) ofCERCLA. 

13. The ROD addresses both sediment remediation (Operable Unit 01) and source control 

(Operable Unit 05). EPA has entered into Superfund Cooperative Agreements with the State and the 

CONSENT DECREE United States Department of Justice 
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1 Puyallup Tribe of Indians for remedial activities at the Site. Under a Cooperative Agreement with 

2 Ecology, effective May 1,1989, and in the ROD, EPA is designated as the lead agency for remediation 

3 of contaminated sediments in the waterways and Commencement Bay, and Ecology is the lead agency 

4 for source control of hazardous substances from upland areas (down to the mean high tidal elevation of 

the waterways). Source control is to be implemented in the upland areas that are contributing. 

6 contamination to the areas identified in the ROD as requiring sediment remediation ("Problem Areas") . 

7 A support agency Cooperative Agreement was entered into with the Puyallup Tribe. EPA has determined 

8 that adequate source controls are in place to proceed with the remedial action at the Site. 

9 14. As described in the RI/FS for the CBINT site, there are nine Problem Areas of 

contaminated sediments. The ROD addressed eight of the nine Problem Areas , including the Mouth of 

11 the Thea Foss and the Head of the Thea Foss Problem Areas, and the Wheeler Osgood Waterway 

12 Problem Area. The ninth Problem Area, the Asarco Sediments, is now a separate operable unit of the 

1-3 CBINT Site and is the subject of a separate ROD. This Consent Decree addresses costs associated with 

14 the remediation of both Thea Foss Waterway Problem Areas and the Wheeler Osgood Waterway 

Problem Area. 

16 15. On August 3, 2000, EPA issued an Explanation of Significant Differences (ESD), in 

1 7 compliance with Section 117(c) of CERCLA, that explains differences in the Remedial Action that 

18 significantly change, but do not fundamentally alter, the remedy selected in the ROD. The ESD was a 

19 comprehensive document addressing cleanup plans for two waterways within the CBINT Site, selecting 

disposal sites for all contaminated sediment to be dredged and confined from the Site, as well as 

21 providing performance standards and documenting other differences to the ROD. The ESD provides 

22 details of: the areal extent of sediment contamination in the Thea Foss and Wheeler Osgood Waterways 
-

23 and the volume of sediment that requires remediation; designation of areas that are projected to naturally 

24 recover within 10 years of remedial action ; EPA's decision to dispose of contaminated sediments in St. 

CONSENT DECREE United States Department of Justice2 6 
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1 Paul Waterway, Blair Slip I and an upland regional landfill; performance standards for mitigation for the 

2 Remedial Action; and the cost of the Remedial Action at the Thea Foss and Wheeler Osgood
 

3 Waterways. Notice and public comment were taken on the ESD and notice of the final ESD was
 

4 published in accordance with Section I 17(c) ofCERCLA.
 

16. This Consent Decree is part of an integrated settlement that includes two other consent 

6 decrees with (1) the City of Tacoma performing remedial actions in Remedial Action Areas 1 through 22 

7 and the Funding Defendants funding, in part, the work described in the Consent Decree (the "City 

8 Consent Decree"); and (2) Puget Sound Energy, Advance Ross Sub Company, and PacifiCorp 

9 (hereinafter collectively referred to as the "Utilities") performing remedial actions in Remedial Action 

Areas 23 and 24 (the "Utilities Consent Decree"). The City Consent Decree and the Utilities Consent 

11 Decree were lodged with the District Court for the Western District of Washington on March 3,2003. 

1 2 In a separate agreement with the City and the Utilities, DNR will provide funds and in-kind services to 

13 support the City and the Utilities ' performance of the remedial actions. 

14 17. The United States maintains that all responsible parties' liability for response costs 

incurred at the Thea Foss and Wheeler Osgood Waterways is joint and several. The United States' 

16 acceptance of the integrated settlement approach does not reflect the United States' agreement or implied 

1 7 acceptance that liability at this Site is divisible or apportionable. The obligations ofDNR in settlement 

18 of its potential civil liabilities to the United States under CERCLA are as set forth in this Decree. 

19 18. Solely for the purposes of Section 113(j) of CERCLA, the Remedial Action selected by 

the ROD and the Work to be performed by DNR shall constitute a response action taken or ordered by 

2 1 the President. 

22 19. The Parties recognize, and the Court by entering this Consent Decree finds, that this 

23 Consent Decree has been negotiated by the Parties in good faith and implementation of this Consent 

24 Decree will expedite the cleanup of the Thea Foss and Wheeler Osgood Waterways and will avoid 

CONSENT DECREE United States Department of Justice 
26 Environmental & Natural Resources Division 
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1 prolonged and complicated litigation between the Parties, and that this Consent Decree is fair, 

2 reasonable, and in the public interest. 

3 NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed: 

4 II. JURISDICTION 

20. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S .C. 

6 §§ 1331 and 1345, and 42 U.S.c. §§ 9606, 9607, and 9613(b). This Court also has personal jurisdiction 

7 over DNR. Solely for the purposes of resolving claims brought by the United States against DNR in the 

8 underlying complaint, DNR waives all objections and defenses that it may have to jurisdiction of the 

9 Court or to venue in this District. DNR consents to and shall not challenge the terms or entry of this 

Consent Decree or this Court's jurisdiction to enter and enforce this Consent Decree. DNR consents to 

11 and shall not challenge the terms or entry of the City Consent Decree and the Utilities Consent Decree. 

12 DNR is not consenting to jurisdiction in any other action or for any other purpose. 

13 ill. PARTIES BOUND 

14 21. This Consent Decree applies to and is binding upon the United States and DNR. Any 

change in the organization, management, government, or other legal status of DNR, including, but not 

16 limited to, any transfer of assets or real or personal property, shall in no way alter the status or the 

17 responsibilities ofDNR under this Consent Decree. The obligations ofDNR in this Consent Decree 

18 shall apply to any successor agency, department, or state or quasi-state governmental organization. 

19 IV. DEFINITIONS 

22. Unless otherwise expressly provided herein, terms used in this Consent Decree that are 

21 defined in CERCLA or in regulations promulgated under CERCLA shall have the meaning assigned to 

22 them in CERCLA or in such regulations. Whenever terms listed below are used in this Consent Decree 

23 or in the appendices attached hereto and incorporated hereunder, the following definitions shall apply: 

2 4 

2 6 

27 
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"Explanation of Significant Differences" or "ESD" shall mean the Explanation of Significant 

.Differences for the Commencement Bay Nearshore/Tideflats Superfund Site, dated August 2000 

(attached hereto as Appendix A). 

"Interest" shall mean interest at the rate specified for interest on investments of the EPA 

Hazardous Substance Superfund established by 26 U.S.c. § 9507, compounded annually on October 1 of 

each year, in accordance with 42 US.c. § 9607(a). The applicable rate of interest shall be the rate in 

effect at the time interest accrues. The rate of interest is subject to change on October 1 of each year. 

"National Contingency Plan" or "NCP" shall mean the National Oil and Hazardous Substances 

Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 US.c. § 9605, 

codified at 40 C.F.R. Part 300, and any amendments thereto. 

"Paragraph" shall mean a portion of this Consent Decree identified by an Arabic numeral or an 

upper case letter. 

"Parties" shall mean the United States and DNR. 

"Plaintiff' shall mean the United States. 

"Potentially responsible parties" or "PRPs" shall mean parties that may be liable under CERCLA 

§ 107,42 US.c. § 9607, for response costs incurred and paid by the United States at or in connection 

with the Thea Foss and Wheeler Osgood Waterways. 

"RCRA" shall mean the Solid Waste Disposal Act, as amended, 42 U.S.c. §§ 6901, et seq. (also 

known as the Resource Conservation and Recovery Act). 

"Record of Decision" or "ROD" shall mean the EPA Record of Decision relating to the CB/NT 

Site signed on September 30, 1989, by the Regional Administrator, EPA Region l O, and all attachments 

thereto the Explanation of Significant Differences dated July 28, 1997 (PCB cleanup level), and the 

Explanation of Significant Differences for the CBINT Site, dated August 2000 . 

"Response Costs" shall mean all costs, including but not limited to direct and indirect costs, that 

the United States has incurred and paid at or in connection with the Thea Foss and Wheeler Osgood 
CONSENT DECREE United States Department of Justice 

Environmental & Natural Resources Division 
Page 10 Environmental Enforcement Section 
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1 Waterways through the lodging of this Consent Decree, plus Interest on all such costs which has accrued 

2 pursuant to 42 U.S.c. § 9607(a) through such date. 

3 "Section" shall mean a portion of this Consent Decree identified by a Roman numeral. 

4 "Site" shall mean the Thea Foss Waterway Problem Areas and Wheeler Osgood Waterway 

5 Problem Area, collectively, all of which were identified in the CBINT Record of Decision, and which 

6 encompass approximately 118 acres of contaminated intertidal and subtidal sediment and shoreline to 

7 the top of the bank, in the two western-most Waterways in Commencement Bay. Site shall also include 

8 any property within or adjacent to the Site necessary for the implementation of the remedial action, the 

9 Disposal Site within the CBINT Site required for disposal of contaminated sediment, and habitat 

1 0 mitigation areas necessary to implement the ROD. The Thea Foss Waterway is bordered by Dock Street 

11 and Burlington Northern Railroad to the south and west and generally D Street to the east in Tacoma, 

12 Pierce County, Washington. The Wheeler Osgood Waterway is bordered by l l th Street to the north, E. 

13 15th Street to the south, and S1. Paul A~enue South to the east in Tacoma, Pierce County, Washington. 

14 This term does not include property addressed as part of Operable Unit 5 of the CBINT Site, which 

15 encompasses upland properties adjacent to the Thea Foss or Wheeler Osgood Waterways that are past, 

16 present , or future sources of hazardous substances to the Site. The Site is depicted generally on the map 

17 attached as Appendix B. 

18 "State" shall mean the State of Washington. 

19 "State-owned aquatic lands" or "SOAL" shall mean all state-owned tidelands, shorelands, harbor 

20 areas, and the beds of navigable waters managed by DNR, pursuant to Chapter 79 RCW. 

21 "Thea Foss Waterway Problem Area Special Account" shall mean the existing special account 

22 established for Site 10R9 (Thea Foss Waterway) by EPA pursuant to Section 122(b)(3) ofCERCLA, 42 

23 U.S.c. § 9622(b)(3). 

24 "United States" shall mean the United States of America, including its departments, agencies and 

25 instrumentalities. 
CONSENT DECREE United States Department of Justice 
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1 "Utilities" shall mean Puget Sound Energy, PacifiCorp, and Advance Ross Sub Company. 

2 "Utilities' Consent Decree" shall mean the Remedial Design/Remedial Action Consent Decree 

3 entered into by the Utilities and the United States that addresses financing and performing work in 

4 Remedial Action Areas 23 and 24 within the Site. This Consent Decree was lodged with the District 

Court for the Western District of Washington on March 3, 2003, Civil Action No. C03-5117 RJB. 

6 "Work" shall mean all activities, including commitments and future services, DNR is required to 

7 perform under this Consent Decree, except those required by Section XX (Retention ofRecords). 

8 V. GENERAL PROVISIONS 

9 23. Objectives of the Parties . The objectives of the Parties in entering into this Consent 

Decree are to protect public health or welfare or the environment at the Site by the performance of 

11 commitments and services made herein by DNR, to finance a portion of the Remedial Action at the Site, 

1 2 and to resolve the claims of the United States against DNR as provided in this Consent Decree. 

13 24. The State of Washington owns tidal, shorelands and harbor areas as defined in RCW 

14 Chapter 79 as well as the beds and shores of all navigable waters in the state, and holds them in trust for 

the public. See Washington Constitution, Article XVII, Section 1; RCW 79.01.004. DNR is the agency 

16 delegated the responsibility to manage state-owned aquatic lands and associated natural resources for the 

17 benefit of the public. See RCW 79.90.450. As manager of state-owned aquatic lands in Washington, 

18 DNR has a unique interest in the long-term effectiveness of remedies implemented in Thea Foss 

19 Waterway that have the potential to impact state-owned lands. Therefore, in addition to the dispute 

resolution process set forth in Section XIV herein, the Commissioner of Lands (the Commissioner) may 

21 request a meeting with the EPA Region 10 Regional Administrator (RA) with respect to EPA decisions 

22 or approvals relating to implementation of the remedial action, operation and maintenance, long-term 

23 monitoring, source control, or five-year review(s) in Thea Foss Waterway. Such a meeting shall be 

24 scheduled as soon as practicable for both parties. Staff and/or managers for the Commissioner and the 

RA shall consult prior to the meeting in order to either resolve the issue(s) or prepare the Commissioner 
CONSENT DECREE United States Department of Justice 
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1 timely manner. Processing and issuance of use authorizations shall not affect DNR's obligation to 

2 provide access as provided in Section Vill. of this Consent Decree. 

3 c. This Consent Decree is not, and shall not be construed to be, a permit issued pursuant 

4 to any federal, state, or local statute or regulation. 

29. Notice of Obligations to Lessees. 

6 a. Within fifteen (15) days after the Effective Date of this Consent Decree, DNR shall 

7 record a certified copy of this Consent Decree and a notice of obligation to provide access under Section 

8 vrn (Access and Future Services) with the Recorder's Office, Pierce County, State of Washington and 

9 DNR's Land Records Office. 

b. The State represents that, pursuant to Article 15 of the Washington State Constitution, 

11 (1) the State may lease, but not sell, aquatic lands in harbor areas to private entities; and (2) the State is 

12 prohibited from selling, leasing or developing aquatic lands waterward of harbor areas to private parties. 

13 The obligations agreed to by DNR under this Consent Decree are consistent with all legal authorities 

14 relating to DNR's management of state-owned aquatic lands. 

c. For each lease, easement, or other instrument authorizing the use of state-owned 

16 aquatic lands within the Thea Foss Waterway that is negotiated or executed after the Effective Date of 

1 7 this Consent Decree, DNR shall: 

18 i. Include a notice stating that the property is subject to this Consent Decree and 

19 shall reference the recorded location of the Consent Decree. 

ii. Include provisions that require lessees to provide access and provide 

21 cooperation to EPA for the purposes stated in Paragraph 35 below and to comply with any institutional 

22 controls that may be developed pursuant to this Consent Decree (see Paragraph 38 below). 

23 d. DNR shall ensure that the obligations ofDNR with respect to the provision of access 

24 and the implementation of institutional controls under Section vrn (Access and Future Services) shall be 
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1 binding upon any and all persons who are authorized by DNR to use aquatic lands within Thea Foss 

2 Waterway. 

3 e. At least thirty (30) days prior to the conveyance of a lease, easement or other _ 

4 instrument authorizing the use of aquatic lands within Thea Foss Waterway, DNR shall give written 

5 notice to EPA of the proposed conveyance, including the name and address of the lessee. In the event of 

6 any such conveyance, DNR's obligations under this Consent Decree, including its obligation to provide 

7 or secure access pursuant to Section vrn, shall continue to be met by DNR. In no event shall DNR's 

8 conveyance of a lease, easement or other instrument in Thea Foss Waterway, release, limit, or otherwise 

9 affect the liability ofDNR to comply with this Consent Decree. 

10 VI. COMMITMENTS BY DNR 

11 30. In addition to payments required under Section XII (DNR's Liability and Payment of 

12 Response Costs), DNR shall undertake the following commitments: 

13 a. As of the Effective nate of this Consent Decree, and in the event a confined aquatic 

1 4 disposal facility in the St. Paul Waterway is used as the sediment disposal option for the Site , DNR shall 

15 authorize and ensure that the approximately 2.9 acres of state-owned aquatic lands located adjacent to 

16 the St. Paul Waterway (and described in Appendix C) shall be used as part of the compensatory 

1 7 mitigation project that is required in order to comply with applicable and relevant and appropriate 

18 requirements, including Section 404 of the Clean Water Act, to provide habitat for that which will be 

19 lost due to the filling of St. Paul Waterway in accordance with the Explanation of Significant 

20 Differences, issued by EPA in August 2000. In the event the compensatory mitigation project associated 

21 with the filling of the St. Paul Waterway changes, and the 2.9 acres of state-owned aquatic lands at the 

22 mouth of the St. Paul Waterway are no longer needed for compensatory mitigation, DNR shall provide 

23 state-owned aquatic lands within Commencement Bay for alternative mitigation that are identified by 

2 4 EPA and determined by EPA to be necessary to comply with ARARs. 

2 5 
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1 1. DNR shall implement any institutional controls it has the legal authority to 

2 implement that EPA determines are necessary to ensure that the 2.9 acres ofmitigation land or the 

3 alternative mitigation lands can remain in use as part of a mitigation project. 

4 n. DNR shall not charge or otherwise request payment for the use of the 2.9 

acres mitigation lands or alternative mitigation lands. 

6 iii. DNR's contribution of the 2.9 acres of mitigation lands is also part ofDNR's 

7 Commencement Bay-wide salmon habitat restoration effort, which includes acquisition and restoration 

8 of lands in order to provide suitable habitat for the growth and propagation of salmonids. 

9 b. DNR will not contest EPA's selection of the final remedy for Thea Foss Waterway 

described in the Explanation of Significant Differences dated August 2000, including the capping of 

11 aquatic lands at the head of the waterway and in other areas of the waterway (aquatic lands to be capped 

12 are generally depicted on Appendix D). 

13 c. DNR shall provide necessary assistance and cooperation to deauthorize the current 

14 federal navigable channel at the head of Thea Foss Waterway in order to allow implementation of the 

remedy, including the construction and maintenance of a cap over contaminated sediments and the 

16 installation of a sheet pile wall. 

1 7 d. DNR shall allow a cap to be constructed and maintained, without charge, in those 

18 areas designated for capping, as generally depicted on Appendix D and which will be more specifically 

19 depicted in the final remedial design, unless such cap is removed at the direction of EPA. DNR shall 

provide access without charge to all state-owned aquatic lands at and around the Thea Foss Waterway 

21 (as depicted in Appendix B) to EPA, its contractors, and agents; persons performing response actions 

22 under a consent decree or order, their contractors, and agents; Ecology, its contractors, and agents. 

23 e. DNR's commitment regarding the use of state-owned aquatic lands for capping is 

24 exclusive to the remediation of Thea Foss Waterway, 
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1 f. If requested by EPA or persons performing response actions under a consent decree or 

2 order with EPA, DNR will provide State-owned aquatic lands for stockpiling clean sediments that will 

3 be used in the response actions, and for any mitigation associated with such stockpiling. DNR will 

4 authorize the use of State-owned aquatic lands for these purposes without charging a use fee or rent. 

5 g. If requested by EPA, DNR shall provide the City of Tacoma and the Utilities with 

6 access to clean sediments from state-owned aquatic lands from an approved location by EPA only for 

7 use as capping materials or for other remedy construction needs as part of the remedial actions for the 

8 Site and for related habitat mitigation needs, as follows: DNR will provide an unlimited amount of clean 

9 sediments from the Mouth of Thea Foss Waterway, generally depicted on the map attached as Appendix 

lOB to this Consent Decree, and from the excavation for the Tacoma Narrows Bridge without charge for 

11 implementing the remedy at the Site. DNR's commitment to provide clean sediment means that it will 

12 allow EPA or persons performing response actions under a consent decree or order with EPA to take and 

13 use such sediments, but does not mean DNR will dredge or transport or pay for the dredging or 

14 transportation of the clean sediments to the capping location. 

15 h. If sediments from the Mouth of Thea Foss Waterway and the Narrows Bridge 

16 excavation are not approved and do not meet the EPA's standards for capping and construction needs, 

1 7 EPA may provide notice to DNR of its desire to obtain sediments for remedy implementation or 

18 associated habitat mitigation from other state-owned aquatic lands in Commencement Bay. In this 

19 event, DNR agrees to provide EPA or persons performing response actions under a consent decree or 

20 order with EPA up to 155,000 tons of clean sediment from state-owned aquatic lands in Commencement 

21 Bay at a price of$3.50 per ton. DNR's commitment to provide clean sediments means that it will allow 

22 EPA or persons performing response actions under a consent decree or order with EPA to take and use 

23 such sediments, but does not mean DNR will dredge or transport or pay for the dredging or 

24 transportation of the clean sediments to the capping location. 

25 
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1 i. DNR shall perform future services with respect to the Site as set forth in Paragraph 38 

2 of this Consent Decree. 

3 j. DNR shall make payments to fund a portion of the remedial actions as set forth in 

4 Section XII of this Consent Decree. 

k. DNR shall execute a separate agreement with the performing parties to pay an 

6 additional $1.835 million to fund the work activities of the performing parties and to perform in-kind 

7 services in support of those work activities. 

8 VII. REMEDY REVIEW 

9 31. Periodic Review. DNR shall provide EPA such assistance or cooperation as is necessary, 

to permit EPA to conduct reviews to determine,whether the remediation of the Site is protective of 

11 human health and the environment at least every five (5) years as required by Section 121(c) of 

12 CERCLA, 42 U.S.c. § 9621(c), and any applicable regulations. 

13 32. During each periodic review, EPA shall determine whether the remedy is adequately 

14 protecting human health and the environment, e.g., there have not been significant releases of hazardous 

substances that are intended to be confined by the cap or disposal facility, source control activities 

16 remain effective at minimizing recontamination of the Site, and the remedy is in compliance with 

1 7 requirements under the ROD and ESD. 

18 33. EPA shall include DNR in the periodic review process for the Site by providing to DNR 

19 for its review a draft version of the periodic review document. EPA shall also provide DNR an 

opportunity to participate in meetings (other than internal EPA meetings) at which periodic review is 

21 discussed. In addition, EPA shall consider information provided by DNR with respect to the following: 

22 a. the effectiveness of source control measures; 

23 b. new, scientific information relevant to cleanup standards or technologies for marine 

24 sediments. 
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1 may result in substantial physical alteration of state-owned aquatic lands or resources managed by DNR, 

2 e.g., capping or dredging of sediments. 

3 f. Inspecting and copying records, operating logs, contracts, or other documents
 

4 maintained or generated by DNR or its agents , consistent with Section XIX.
 

g. Assessing DNR's compliance with this Consent Decree. 

6 36. DNR shall not charge or require compensation for providing access as set forth in
 

7 Paragraphs 30(d) and 35 above.
 

8 37. Notwithstanding any provision of this Consent Decree, the United States retains all of its 

9	 access authorities and rights, including enforcement authorities related thereto, under CERCLA, RCRA, 

and any other applicable statute or regulations. 

11 38. Future Services. DNR, as manager of state-owned aquatic lands shall perform the 

12 following future services for the Site: 

13 a. In accordance with the statutory authority delegated to the DNR by the State with 

14 regard to state-owned aquatic lands, DNR will assist EPA in developing any long-term institutional 

controls that are determined to be necessary on state-owned aquatic lands, e.g ., access easements, use 

16 restrictions, ordinances, regulations, or other governmental controls. 

17 b. DNR will implement institutional controls selected by EPA that DNR has the legal 

18 authority to implement on state-owned aquatic lands. 

19 c. DNR will allow the performance ofoperation, maintenance, and monitoring activities 

on state-owned aquatic lands, and will work in partnership with EPA in its review and oversight of such 

21 operation, maintenance, and monitoring activities. 

22	 d. DNR will use its best efforts to assist in preventing recontamination of the Thea Foss 

23 and Wheeler-Osgood Waterways by: 

2 4	 i. Implementing and enforcing lease provisions that require lessees to comply 

with best management practices to prevent or control releases of contaminants. 
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ii. Participating in efforts to develop nearshore inventories that track and assess 

the extent to which natural resources in the waterway are providing expected functions. 

iii. Providing data, monitoring results, analyses or any other information collected 

or acquired by DNR that is relevant to assessing the potential for, or extent of, recontamination. 

iv. Conducting additional monitoring of releases of hazardous substances from 

the marinas located on state-owned aquatic lands, if requested by EPA. 

IX. REPORTING REQUIREMENTS 

39. a. DNR shall submit written notices or reports to EPA when: (i) changes in DNR 

policy or programs, including the issuance of new policies or programs, may impact DNR's management 

of state-owned aquatic lands in Thea Foss Waterway or DNR's responsibilities under this Consent 

Decree; (ii) DNR becomes aware that the effectiveness of the remedial action in Thea Foss Waterway is 

compromised, e.g., should there be releases of hazardous substances that are intended to be confined by 

the cap or disposal facility; or (iii) DNR becomes aware that activities or operations that are authorized 

or reasonably foreseeable under DNR leases may impact the effectiveness of the remedial action, 

including habitat mitigation areas, in the Site. Such written notice or report shall be submitted by DNR 

to EPA within sixty (60) days of the original announcement or publication of a change in DNR policy or 

program, as described in subsection a)(i) of this paragraph, as well as within thirty (30) days of the 

initial date ofDNR's discovery of conditions set forth in subsections (a)(ii) and (iii) of this paragraph. 

b. DNR is not required to develop a new monitoring program in order to fulfill the 

requirements set forth in subparagraph (a) above. 

c. After the Effective Date of this Decree, EPA shall provide DNR with copies of reports 

received from Ecology, the City of Tacoma, and other parties performing response actions under a 

consent decree or order with EPA regarding the potential for recontamination of Thea Foss Waterway, 

including reports with respect to: (i) discharges from outfalls on the Thea Foss Waterway; (ii) the 

effectiveness of stormwater controls; (iii) control of intertidal seeps in Thea Foss Waterway; (iv) 
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1 sediment monitoring; (v) cap monitoring data; and (vi) any other reports relating to the effectiveness or 

2 status of source control actions. 

3 X. PROJECT COORDINATORS 

4 40. Within twenty (20) days of lodging this Consent Decree, DNR and EPA will notify each 

other, in writing, of the name, address, and telephone number of their respective designated Project 

6 Coordinators and Alternate Project Coordinators. If a Project Coordinator or Alternate Project 

7 Coordinator initially designated is changed, the identity of the successor will be given to the other 

8 Parties at least five (5) days before the changes occur, unless impracticable, but in no event later than the 

9 actual day the change is made. 

41. The United States may designate other representatives, including, but not limited to, EPA 

11 employees, contractors and consultants, to observe and monitor the progress of any activity undertaken 

12 pursuant to this Consent Decree. EPA's Project Coordinator and Alternate Project Coordinator shall 

1:.3 have the authority lawfully vested in a Remedial Project Manager (RPM) and an On-Scene Coordinator 

1-4 (OSC) by the NCP, 40 C.F.R. Part 300. In addition, EPA's Project Coordinator or Alternate Project 

Coordinator shall have authority, consistent with the NCP, to halt any Work required by this Consent 

16 Decree and to take any necessary response action when s/he determines that conditions at the Thea Foss 

17 Waterway constitute an emergency situation or may present an immediate threat to public health or 

18 welfare or the environment due to release or threatened release of hazardous substances. 

19 XI. EMERGENCY RESPONSE 

42. In the event that DNR becomes aware of a release or threatened release of hazardous 

21 substances into or from the Thea Foss Waterway that may constitute an emergency situation or present 

22 an immediate threat to public health or welfare or the environment, DNR shall immediately notify the 

23 EPA Project Coordinator, or, if the Project Coordinator is unavailable, the EPA Emergency Response 

24 Unit, Region 10. Thereafter, DNR, within its budget and authorities, shall cooperate with EPA in 

responding to any such emergency or threat. Nothing in this Consent Decree shall be deemed to limit 
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P.O. Box 360903M 
Pittsburgh, Pennsylvania 15251-6903 

XIII. FAILURE TO COMPLY WITH PAYMENT REOUIREMENTS 

44. a. If DNR fails to make full payment within the time required by Paragraph 43, 

Interest shall begin to accrue on the effective date ofthis Consent Decree on the unpaid balance through 

the date of payment, and DNR shall pay stipulated penalties of $1 ,000 per day for each day such 

paYment is late. 

b. Stipulated penalties are due and payable within 30 days of the date of the demand for payment 

of the penalties by EPA. All payments of stipulated penalties made under this paragraph shall be 

identified as "stipulated penalties" and shall be made by certified or cashier's check made payable to 

"EPA Hazardous Substance Superfund". The check, or the letter accompanying the check, shall 

reference the name and address of the party making the payment, the Site name, the site/spill 

identification number #10R9, and DOJ Case Number 90-11-2-1049/1 and shall be sent to: 

Mellon Client Services Center
 
EP A Region 10
 
500 Ross Street
 
P.O. Box 360903M 
Pittsburgh, Pennsylvania 15251-6903 

45. In addition to the payment of Interest and stipulated penalties, the United States reserves 

the right to impose any other remedies or sanctions available to the United States under law by virtue of 

DNR's failure to make timely and full payment under subparagraph 43(a) above. 
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1 XIV. DISPUTE RESOLUTION 

2 46. Unless otherwise expressly provided for in this Consent Decree, the dispute resolution 

3 procedures of this section shall be the exclusive mechanism to resolve disputes arising under or with 

4 respect to this Consent Decree. However, the procedures set forth in this section shall not apply to 

actions by the United States to enforce obligations ofDNR that have not been disputed in accordance 

6 with this section. 

7 47. a. Any dispute that arises under or with respect to this Consent Decree shall in the first 

8 instance be the subject of informal negotiations between the parties to the dispute. The period for 

9 informal negotiations shall not exceed thirty (30) days from the time the dispute arises, unless it is 

modified by written agreement of the parties to the dispute. The dispute shall be considered to have 

11 arisen when one party sends the other parties a written Notice ofDispute. 

12 b. Paragraph 24 of this Consent Decree provides an opportunity for the Lands 

13 Commissioner to request a meeting with EPA's Regional Administrator regarding EPA decisions on the 

14 remediation of Thea Foss Waterway that are not disputes under or with respect to this Consent Decree. 

The dispute resolution procedures of this Section XIV do not apply to issues or disagreements that may 

16 arise pursuant to Paragraph 24. 

17 48. In the event that the parties cannot resolve a dispute by informal negotiations under the 

18 preceding paragraph, then the position advanced by EPA shall be considered binding unless, within 

19 twenty (20) days after the conclusion of the informal negotiation period, DNR invokes the formal 

dispute resolution procedures of this section by serving on the United States a written Statement of 

21 Position on the matter in dispute, including, but not limited to, any factual data, analysis, or opinion 

22 supporting that position and any supporting documentation relied upon by DNR. 

23 a. The Statement of Position shall specify DNR's position as to whether formal dispute 

2 4 resolution should proceed under Paragraph 49 or Paragraph 50. 
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1 b. Within thirty (30) days after receipt ofDNR's Statement of Position, EPA will serve 

2 on DNR its Statement of Position, including, but not limited to, any factual data, analysis, or opinion 

3 supporting that position and all supporting documentation relied upon by EPA. EPA's Statement of 

4 Position shall include a statement as to whether formal dispute resolution should proceed under 

Paragraph 49 or 50. Within ten (10) days after receipt of EPA's Statement of Position, DNR may 

6 submit a Reply. 

7 c. If there is disagreement between EPA and DNR as to whether dispute resolution 

8 should proceed under Paragraph 49 or 50, the parties to the dispute shall follow the procedures set forth 

9 in the paragraph determined by EPA to be applicable. However, ifDNR ultimately appeals to the Court 

to resolve the dispute, the Court shall determine which paragraph is applicable in accordance with the 

11 standards of applicability set forth in Paragraphs 49 and 50. 

12 49. Formal dispute resolution for disputes pertaining to the selection or adequacy of any 

1:.3 response action and all other disputes that are accorded review on the administrative record under 

1-4 applicable principles of administrative law shall be conducted pursuant to the procedures set forth in this 

paragraph. For purposes of this paragraph, the adequacy of any response action includes, without 

16 limitation: (I) the adequacy or appropriateness of plans, procedures to implement plans, or any other 

1 7 items requiring approval by EPA under this Consent Decree; and (2) the adequacy of the performance of 

18 response actions taken pursuant to this Consent Decree. Nothing in this Consent Decree shall be 

19 construed to allow any dispute by DNR regarding the validity of provisions in the ROD, any Explanation 

of Significant Differences (ESD), or any other EPA decision document affecting the Site. 

21 a. An administrative record of the dispute shall be maintained by EPA and shall contain 

22 all statements of position, including supporting documentation, submitted pursuant to this section. 

23 Where appropriate, EPA may allow submission of supplemental statements of position by the parties to 

24 the dispute. 
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1 b. The Director of Office of Environmental Cleanup, EPA Region 10, will issue a final 

2 administrative decision resolving the dispute based on the administrative record described in Paragraph . 

3 48. This decision shall be binding upon DNR subject only to the right to seek judicial review pursuant 

4 to Paragraph 49(c) and (d). 

c. Any administrative decision made by EPA pursuant to Paragraph 49(b) shall be 

6 reviewable by this Court, provided that a motion for judicial review of the decision is filed by DNR with 

7 the Court and served on all Parties within ten (10) days of receipt of EPA's decision. The motion shall 

8 include a description of the matter in dispute, the efforts made by the parties to resolve it, the relief 

9 requested, and the schedule, if any, within which the dispute must be resolved to ensure orderly 

implementation of this Consent Decree. The United States may file a response to DNR's motion. 

11 d. In proceedings on any dispute governed by this paragraph, DNR shall have the burden 

12 of demonstrating that the decision of the Office of Environmental Cleanup Director is arbitrary and 

13 capricious or otherwise not in accordance with law. Judicial review of EPA's decision shall be on the 

14 administrative record compiled pursuant to Paragraph 49(a). 

50. Formal dispute resolution for disputes that neither pertain to the selection or adequacy of 

16 any response action nor are otherwise accorded review on the administrative record under applicable 

1 7 principles of administrative law, shall be governed by this paragraph. 

18 a. Following receipt ofDNR's Statement of Position submitted pursuant to Paragraph 48, 

19 the Director of the Office of Environmental Cleanup, EPA Region 10, will issue a final decision 

resolving the dispute. The Office ofEnvironmental Cleanup Director's decision shall be binding on 

21 DNR unless, within ten (10) days of receipt of the decision, DNR files with the Court and serves on the 

22 parties a motion for judicial review of the decision setting forth the matter in dispute, the efforts made by 

23 the parties to resolve it, the relief requested, and the schedule, if any, within which the dispute must be 

24 resolved to ensure orderly implementation of the Consent Decree. The United States may file a response 

to DNR's motion. 
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1 b. Judicial review of any dispute governed by this paragraph shall be governed by 

2 applicable principles of law. 

3 51. The invocation of formal dispute resolution procedures under this section shall not 

4 extend, postpone, or affect in any way any obligation ofDNR under this Consent Decree not directly in 

dispute, unless EPA or the Court agrees otherwise. Stipulated penalties prescribed in this Consent 

6 Decree with respect to the disputed matter shall continue to accrue but payment shall be stayed pending 

7 resolution of the dispute. Notwithstanding the stay of payment, stipulated penalties shall accrue from the 

8 first day of noncompliance with any applicable provision of this Consent Decree. In the event that DNR 

9 does not prevail on the disputed issue, stipulated penalties shall be assessed and paid as provided in 

Section XV (Stipulated Penalties). 

11 XV. STIPULATED PENALTIES 

1 2 52. DNR shall be liable to the United States for stipulated penalties in the amounts set forth 

13 below for failure to provide access without charge, as required under Paragraphs 30 (d), 35 , and 36 ; 

14 failure to make timely or full payment, as required under Paragraph 43; failure to provide certain public 

lands located adjacent to St. Paul Waterway without any charge for such use, as required under 

16 Paragraph 30(a); failure to provide access to clean sediment at no charge for the value thereof as required 

1 7 by Paragraph 30(g); failure to implement institutional controls as required by Paragraph 38(b); and 

18 failure to allow performance of operation, maintenance, and monitoring activities on state-owned aquatic 

1 9 lands, as required by Paragraph 38(c): 

Penalty per Violation Per Day Period of Noncompliance 

21 $100 1st through 10th day 

22 $500 11th through 30th day 

23 $1,000 31st day and beyond 

24 53. All penalties shall begin to accrue on the day after the performance is due or the day a 

violation occurs, and shall continue to accrue through the final day of the correction of the 
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1 noncompliance or completion of the activity. Nothing herein shall prevent the simultaneous accrual of 

2 separate penalties for separate violations of this Consent Decree. 

3 54. Stipulated penalties shall not accrue: (a) with respect toa disputed requirement submitted 

4 for decision by the Director of the Office of Environmental Cleanup, EPA Region 10, under 

5 Paragraph 49 or 50 of Section XN (Dispute Resolution), during the period, if any, beginning on the 

6 twenty-first (21st) day after the date that DNR's reply to EPA's Statement ofPosition is received until the 

7 date that the Director issues a final decision regarding such dispute; or (b) with respect to a disputed 

8 requirement submitted for judicial review by this Court under SectionXIV (Dispute Resolution), during 

9 the period, if any, beginning on the 31st day after the Court's receipt of the final submission regarding 

10 the dispute until the date that the Court issues a final decision regarding such dispute. 

11 55. Following EPA's determination that DNR has failed to comply with a requirement of this 

12 Consent Decree, EPA may give DNR written notification of the same and describe the noncompliance. 

13 EPA may also send DNR a written demand for the payment of the penalties. However, penalties shall 

14 accrue as provided in paragraphs 53 and 54, regardless of whether EPA has notified DNR ofa 

15 violation. 

16 56. Within thirty (30) days ofDNR's receipt from EPA ofa demand for payment of the 

1 7 penalties, DNR shall pay the penalty amount as soon as possible, unless DNR invokes the Dispute 

18 Resolution procedures under Section XIV (Dispute Resolution). All payments to the United States under 

19 this Section shall be paid by certified or cashier's checks made payable to "EPA Hazardous Substances 

2 0 Superfund," and shall be mailed to Mellon Client Services Center, EPA Region 10, 500 Ross Street, 

21 P.O. Box 360903M, Pittsburgh , Pennsylvania 15251-6903 . All payments shall indicate that the 

22 payment is for stipulated penalties, and shall reference the EPA Region and Site/Spill ill #10R9 , the 

23 DO] Case Number 90-11-2-1049/1, and the name and address of the party making payment. Copies of 

24 check(s) paid pursuant to this Section, and any accompanying transmittalletter(s), shall be sent to the 

25 
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1 United States and to the EPA Regional Financial Management Officer, as provided in Section XXI 

2 (Notices and Submissions). 

3 57. The payment of penalties shall not alter in any way DNR's obligation to complete the 

4 performance of the Work required under this Consent Decree. 

58. Penalties shall continue to accrue as provided in Paragraph 53 during any dispute 

6 resolution period, but need not be paid until the following: 

7 a. If the dispute is resolved by agreement or by a decision of EPA that is not appealed to 

8 this Court, within thirty (30) days of the agreement or the receipt of EPA's decision or order, DNR will 

9 pay accrued penalties determined to be owing EPA. 

b. If the dispute is appealed to this Court and the United States prevails in whole or in 

11 part, within thirty (30) days of receipt of the Court's decision or order, except as provided in 

12 subparagraph c below, DNR shall pay accrued penalties determined to be owing EPA. 

1-3 c. If the District Court's decision is appealed by any Party, within thirty (30) days of 

14 receipt of the Court's decision or order, DNR shall pay accrued penalties determined by the District 

Court to be owing to the United States into an interest-bearing escrow account. Penalties shall be paid 

16 into this account as they continue to accrue. Within fifteen (15) days of receipt of the final appellate 

1 7 court decision, the escrow agent shall pay the balance of the account to EPA or to DNR to the extent that 

18 it prevails. 

19 59. IfDNR fails to pay stipulated penalties when due, the United States may institute 

proceedings to collect the penalties, as well as interest. 

21 a. DNR shall pay Interest on the unpaid balance, which shall begin to accrue on the date 

22 of demand made pursuant to Paragraph 56. 

23 b. Nothing in this Consent Decree shall be construed as prohibiting, altering, or in any 

24 way limiting the ability of the United States to seek any other remedies or sanctions available by virtue 

ofDNR's violation of this Decree or of the statutes and regulations upon which it is based, including, 
CONSENT DECREE United States Department of Justice 
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1 but not limited to, penalties pursuant toSection 122(1) of CERCLA, 42 U.S.c. § 9622(1). Provided, 

2 however, that the United States shall not seek civil penalties pursuant to Section 122(1) of CERCLA, 42 

3 U.S.c. § 9622(1), for any violation for which a stipulated penalty is provided herein, except in the case of 

4 a willful violation of the Consent Decree. 

60. Notwithstanding any other provision of this section, the United States may, in its 

6 unreviewable discretion, waive any portion of stipulated penalties that have accrued pursuant to this 

7 Consent Decree. 

8 XVI. COVENANTS NOT TO SUE BY THE UNITED STATES 

9 61. In consideration of the commitments and services that will be performed and the payment 

that will be made by DNR under the terms of the Consent Decree, and except as otherwise specifically 

11 provided in Paragraphs 62, 64, and 65 of this Decree, the United States covenants not to sue or to take 

12 administrative action against DNR pursuant to Sections 106 and 107(a) ofCERCLA, 42 U.S.c. §§ 9606 

13 and 9607, relating to the Site. These covenants not to sue shall take effect upon DNR's payment of all 

14 amounts required by Paragraph 43 of Section XII (DNR's Payment of Response Costs) and Paragraphs 

44 and 45 (Stipulated Penalty for Late Payment) of Section XIII. These covenants not to sue extend only 

16 to DNR and do not extend to any other person or state agency. These covenants not to sue are 

1 7 conditioned upon: 

18 a. The satisfactory performance by DNR of all of its obligations under this Consent 

19 Decree. 

b. The accuracy and completeness of the information provided to EPA by DNR relating 

21 to DNR's involvement with the the Site. 

22 62. Notwithstanding any other provision of this Consent Decree, the United States reserves, 

23 and this Consent Decree is without prejudice to, the right to institute new proceedings or issue an 

24 administrative order seeking to compel the DNR to(i) perform response actions relating to the the Site, 
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or (ii) reimburse the United States for additional costs of response related to such further response 

actions if: 

a. conditions at the Site, previously unknown to EPA, are discovered, or 

b. information, including scientific or technical information, data, facts, or documents is 

received, in whole or in part, and these previously unknown conditions or information together with 

other relevant information indicate that the remedial action is not protective ofhuman health or the 

environment. 

63. For purposes of Paragraph 62, the information and the conditions known to EPA shall 

include any information and those conditions known to EPA as of the date the Explanation of Significant 

Differences was signed in August 2000. 

64. General Reservations of Rights. The covenants not to sue set forth above do not pertain 

to any matters other than those expressly specified therein. The United States reserves, and this Consent 

Decree is without prejudice to, all rights against DNR with respect to all other matters, including, but not 

limited to, the following: 

a. Liability for failure ofDNR to meet a requirement of this consent decree. 

b. Liability arising from the past, present or future disposal, release or threat of release of 

hazardous substances outside of the Site. 

c. Criminal liability. 

d. Liability for future disposal by DNR of hazardous substances in the Site. 

e. Liability for violations of federal or state law. 

f. Liability of the State's departments, agencies, agents , assigns or instrumentalities other 

than DNR. 

g. Liability for future releases of hazardous substances on or from state-owned aquatic 

lands subject to leases with DNR occurring after completion of construction of the remedial action, 

including but not limited to, completion of all dredging and construction of all caps. Subject to the 
CONSENT DECREE United States Deparnnent of Justice 
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1 rights reserved in Paragraph 62 above, claims are not reserved for liability for future releases of 

2 hazardous substances existing at the Site as of the Effective Date of this Consent Decree on or from 

3 state-owned aquatic lands leased by DNR when the releases result from a failure of the remedial action 

4 to effectively contain existing hazardous substances capped in place or disposed of in an aquatic disposal 

site in accordance with the ROD, unless the failure of the remedy is caused by activities authorized by 

6 any DNR lease or other use authorization. 

7 65. The United States also reserves, and this Consent Decree is without prejudice to, all rights 

8 against DNR with respect to certain claims regarding natural resource damages as expressly reserved in 

9 Paragraphs ll(c), (d), and (f) of the federal consent decree entered in the U.S. District Court for the 

Western District of Washington on December 30,1997 in United States, et at v. Washington State 

11 Through the Washington Department of Natural Resources, Civil Action No. C97-5337 RJB. 

12 66. Notwithstanding any other provision of this Consent Decree, the United States retains all 

13 authority and reserves all rights to take any and all response actions authorized by law. 

14 XVII. COVENANTS BY DNR 

67. Covenant Not to Sue. Subject to the reservations in Paragraph 68, DNR hereby 

16 covenants not to sue and agrees not to assert any claims or causes of action against the United States, its 

1 7 contractors, or employees with respect to the Site or this Consent Decree, including, but not limited to: 

18 a. Any direct or indirect claim for reimbursement from the Hazardous Substance 

19 Superfund (established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through Sections 

106(b)(2), 107, 111, 112, 113 ofCERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, 9613, or any 

21 other provision oflaw. 

22 b. Any claims against the United States, including any department, agency, or 

23 instrumentality of the United States under Sections 107 or 113 ofCERCLA, 42 U.S.c. §§ 9607 or 9613, 

24 related to the Site. 
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1 c. Any claims arising out of response actions at the Site, including claims based on EPA's 

2 selection of response actions, determinations regarding source control, oversight of response actions , 

3 EPA periodic reviews, or approval of plans for such actions. 

4 68. DNR reserves, and this Consent Decree is without prejudice to, claims against the United 

States, subject to the provisions of Chapter 171 ofTitle 28 of the United States Code, for money 

6 damages for injury or loss of property or personal injury or death caused by the negligent or wrongful act 

7 or omission of any employee of the United States while acting within the scope of his office or 

8 employment under circumstances where the United States, if a private person, would be liable to the 

9 claimant in accordance with the law of the place where the act or omission occurred. However, any such 

claim shall not include a claim for any damages caused, in whole or in part, by the act or omission of any 

11 person, including any contractor, who is not a federal employee as that term is defined in 28 U.S.C . § 

12 2671; nor shall any such claim include a claim based on EPA's selection of response actions, or the 

J,3 oversight or approval ofDNR's plans or activities. The foregoing applies only to claims that are brought 

14 pursuant to any statute other than CERCLA and for which the waiver of sovereign immunity is found in 

a statute other than CERCLA. 

16 69. Nothing in this Consent Decree shall be deemed to constitute preauthorization of a claim 

17 within the meaning of Section III ofCERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d). 

18 XVill. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION 

19 70. Nothing in this Consent Decree shall be construed to create any rights in, or grant any 

cause of action to, any person not a Party to this Consent Decree. The preceding sentence shall not be 

21 construed to waive or nullify any rights that any person not a signatory to this decree may have under 

22 applicable law. Each of the Parties expressly reserves any and all rights (including, but not limited to, 

23 any right to contribution), defenses, claims, demands, and causes of action which each Party may have 

24 with respect to any matter, transaction, or occurrence relating in any way to the Site against any person 

not a Party to this Consent Decree. 
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71. The Parties agree, and by entering this Consent Decree this Court finds, that DNR is first 

entitled, as of the date upon which DNR meets its payment obligations under paragraphs 43 and 30(k) of 

this Consent Decree, to protection from contribution actions or claims as provided by Section 113(£)(2) 

ofCERCLA, 42 U.S.C. § 9613(£)(2), for matters addressed in this Consent Decree. The "matters 

addressed" in this settlement are all response actions taken or to be taken and all Response Costs 

incurred or to be incurred by the United States or any other person with respect to the Thea Foss 

Waterway, except for those claims specifically reserved under Paragraphs 62,64, and 65. This 

paragraph will be subject to DNR's compliance with all other provisions of this decree. 

72. DNR agrees that with respect to any suit or claim for contribution brought by DNR for 

matters related to this Consent Decree, DNR will notify the United States, in writing, no later than sixty 

(60) days prior to the initiation of such suit or claim. 

73. DNR also agrees that with respect to any suit or claim for contribution brought against 

DNR for matters related to this Consent Decree they will notify, in writing, the United States within ten 

(10) days of service of the complaint on them. In addition, DNR shall notify the United States within ten 

(10) days of service or receipt of any Motion for Summary Judgment and within ten (10) days of receipt 

of any order from a court setting a case for trial. 

74. In any subsequent administrative or judicial proceeding initiated by the United States for 

injunctive relief, recovery of Response Costs, or other appropriate relief relating to the Site, DNR shall 

not assert, and may not maintain, any defense or claim based upon the principles of waiver, res judicat~ 

collateral estoppel, issue preclusion, claim-splitting, or other defenses based upon any contention that the 

claims raised by the United States in the subsequent proceeding were or should have been brought in the 

instant case; provided, however, that nothing in this paragraph affects the enforceability of the covenants 

not to sue set forth in Section XVI (Covenants Not to Sue by the United States). 
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XIX. ACCESS TO INFORMAnON 

75. DNR shall provide to EPA, upon request, copies of all documents and information within 

its possession or control or that of its contractors or agents relating to activities at the Site or to the 

implementation of this Consent Decree, including, but not limited to, leases, sampling data and/or 

analysis, reports, correspondence, or other documents or information related to the Site. DNR shall also 

make available to EPA, for purposes of investigation, information gathering, or testimony, DNR's 

employees, contractors, agents, or representatives with knowledge of relevant facts concerning the Site. 

76. DNR may assert business confidentiality claims covering part or all of the documents or 

information submitted to the United States under this Consent Decree to the extent permitted by and in 

accordance with Section 104(e)(7) ofCERCLA, 42 U.S.c. § 9604(e)(7), and 40 C.F.R. § 2.203(b). 

a. Documents or information determined to be confidential by EPA will be afforded the 

protection specified in 40 C.F.R. Part 2, Subpart B. Ifno claim of confidentiality accompanies 

documents or information when they are submitted to EPA, or if EPA has notified DNR that the 

documents or information are not confidential under the standards of Section 104(e)(7) of CERCLA, 42 

U.S.c. § 9604(e)(7), the public may be given access to such documents or information without further 

notice to DNR. 

b. DNR may assert that certain documents, records, and other information are privileged 

under the attorney-client privilege, attorney work product doctrine, or any other privilege recognized by 

federal law. IfDNR asserts such a privilege in lieu of providing documents, they shall provide the 

United States with the following: (1) the title of the document, record, or information; (2) the date of the 

document, record, or information; (3) the name and title of the author of the document, record, or 

information; (4) the name and title of each addressee and recipient; (5) a description of the contents of 

the document, record, or information: and (6) the privilege asserted by DNR. However, no documents, 

reports, or other information created or generated pursuant to the requirements of the Consent Decree 

shall be withheld on the grounds that they are privileged. If a claim of privilege applies only to a portion 
CONSENT DECREE United States Department of Justice 
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of a document, the document shall be provided to the United States in redacted form to mask the 

privileged information only. DNR shall retain all records and documents that they claim to be privileged 

until the United States has had a reasonable opportunity to dispute the privilege claim and any such 

dispute has been resolved in DNR's favor. 

77. No claim ofconfidentiality or privilege shall be made with respect to any data, including, 

but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific, chemical, or 

engineering data, or any other documents or information evidencing conditions at or around the Site. 

XX. RETENTION OF RECORDS 

78. Until ten (10) years after the entry of this Consent Decree, the State shall preserve and 

retain all records, documents, and information now in its possession or control or which come into its 

possession or control that relate in any manner to the performance of the Work or liability of any person 

for response actions conducted and to be conducted at the Site, regardless of any state retention policy to 

the contrary. 

79. At the conclusion of this document retention period, the State shall notify the United ' 

States at least ninety (90) days prior to the destruction of any such records or documents, and, upon 

request by the United States, the State shall deliver any such records or documents to EPA. The State 

may assert that certain documents, records, and other information are privileged under the attorney-client 

privilege or any other privilege recognized by federal law. If the State asserts such a privilege, they shall 

provide the United States with the following: (a) the title of the document, record, or information; (b) 

the date of the document, record , or information; (c) the name and title of the author of the document, 

record, or information; (d) the name and title of each addressee and recipient; (e) a description of the 

subject of the document, record, or information; and (f) the privilege asserted by the State. However, no 

documents, reports, or other information created or generated pursuant to the requirements of the 

Consent Decree shall be withheld on the grounds that they are privileged. If a claim of privilege applies 

only to a portion of a document, the document shall be provided to the United States in redacted form to 
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1 mask the privileged information only. The State shall retain all records and documents that it claims to 

2 be privileged until the United States has had a reasonable opportunity to dispute the privilege claim and 

3 any such dispute has been resolved in State's favor. 

4 80. DNR hereby certifies that, to the best of its knowledge and belief, after thorough inquiry, 

5 it has not altered, mutilated, discarded, destroyed, or otherwise disposed of any records, documents, or 

6 other information relating to its potential liability regarding the Site since notification of potential 

7 liability by the United States or the filing of suit against it regarding the Site, and that it has fully 

8 complied with any and all EPA requests for information pursuant to Section 104(e) and 122(e) of 

9 CERCLA, 42 US.C. §§ 9604(e) and 9622(e), and Section 3007 ofRCRA, 42 US.C. § 6927. 

10 XXI. NOTICES AND SUBMISSIONS 

11 81. Whenever, under the terms of this Consent Decree, written notice is required to be given 

12 or a report or other document is required to be sent by one Party to another, it shall be directed to the 

13 individuals at the addresses specified below, unless those individuals or their successors give notice ofa 

14 change to the other Parties, in writing. All written notices and submissions shall be considered effective 

15 upon receipt, unless otherwise provided. Written notice as specified herein shall constitute complete 

16 satisfaction of any written notice requirement of the Consent Decree with respect to the United States, 

1 7 EPA, and DNR, respectively. 

18 As to the United States: 

19 Chief, Environmental Enforcement Section 
Environment and Natural Resources Division 

2 a US. Department of Justice 
P.O. Box 7611, Ben Franklin Station 

21 Washington, D.C. 20044 
Re: DJ# 90-11-2-1049/1 

22 

23 
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As to EPA: 

Director 
Office of Environmental Cleanup 
United States Environmental Protection Agency 
Region 10 
1200 Sixth Avenue 
Seattle, Washington 98101 

EPA Project Coordinator 
Thea Foss Waterway 
United States Environmental Protection Agency 
Region 10 
1200 Sixth Avenue 
Seattle, Washington 98101 

As to EPA's Financial Management Officer: 

Regional Financial Management Officer 
United States Environmental Protection Agency 
Region 10 (OMP-146) 
1200 Sixth Avenue 
Seattle, Washington 98101. 

AstoDNR: 

Division Manager 
Aquatic Resource Division 
Department of Natural Resources 
P.O. Box 47001 
Olympia, WA 98504-7001 

Office of the Attorney General 
Natural Resources Division 
1125 Washington St. SE 
P.O. Box 40100 
Olympia, WA 98504-0100 

XXII. EFFECTNE DATE 

82. The effective date of this Consent Decree shall be the date upon which this Consent 

Decree is entered by the Court, except as otherwise provided herein. 
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1 XXIII. RETENTION OF JURISDICTION 

2 83. This Court retains jurisdiction over both the subject matter of this Consent Decree and 

3 DNR for the duration of the performance of the terms and provisions of this Consent Decree for the 

4 purpose of enabling any of the Parties to apply to the Court at any time for such further order, direction, 

and relief as may be necessary or appropriate for the construction or modification of this Consent 

6 Decree, or to effectuate or enforce compliance with its terms, or to resolve disputes in accordance with 

7 Section XIV (Dispute Resolution) hereof. 

8 XXIV. INTEGRATION/APPENDICES 

9 84. This Consent Decree and the appendices hereto constitute the final, complete, and 

exclusive agreement and understanding between the United States and DNR with respect to the 

11 settlement embodied in this Consent Decree. The following appendices are attached to, incorporated 

12 into, and enforceable under this Consent Decree: 

13 a. Appendix A. ..Explanation of Significant Differences for Commencement Bay 

14 Nearshore/Tideflats Superfund Site, dated August 2000. 

b. Appendix B....Survey Map for Thea Foss Waterway 

16 c. Appendix C .. Map of St. Paul mitigation area. 

1 7 d. Appendix D... Map of area to be capped. 

18 XXV. MODIFICATION 

19 85. No material modifications shall be made to this Consent Decree without written 

notification to and written approval of the United States, DNR, and the Court. Modifications to this 

21 Consent Decree that do not materially alter that document may be made by written agreement between 

22 EPA and DNR. 

23 86. Nothing in this Decree shall be deemed to alter the Court's power to enforce, supervise, or 

24 approve modifications to this Consent Decree. 
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1 XXVIII. FINAL JUDGMENT 

2 92. Upon approval and entry of this Consent Decree by the Court, this Consent Decree shall
 

3 constitute a final judgment between and among the United States and the DNR. The Court finds that
 

4 there is no just reason for delay and therefore enters this judgment as a final judgment under Fed. R. Civ.
 

5 P. 54 and 58.
 

6
 

7 SO ORDERED THIS mAY OF~ 
8
 

9
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1 THE UNDERSIGNED PARTIES enterinto this Consent Decree in the matter of United States v. The 
State of Washington, relating to the Thea Foss Waterway, part of the Commencement Bay 

2 Nearshore/Tideflats Superfund Site. 

3
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FOR THE UNITED STATES OF AMERICA 

~~~~~
 
THOMAS L. SANSONETTI 
Assistant Attorney General 
Environment and Natural Resources Division 
U.S. Department of Justice 

~~ 
MICHAELJ. MCNULT~ 
Environmental Enforcement SectIon 
Environment and Natural Resources 
Division 

U.S. Department of Justice
 
Washington, D.C. 20530
 

~)L2 
. N KIPNIS I
 

Assistant United States Attorney
 
Western District of Washington
 
U.S. Department of Justice 

United States Department of Justice 
Environmental & Natural Resources Division 
Environmental Enforcement Sect ion 
P.O. Box 7611
 
Ben Franklin Station
 
Washington, D.C. 20044
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United States v. The State of Washington (Thea Foss Waterway) 
Consent Decree Signature Page 

Date: 

Date: 

FOR THE STATE OF WASHlNGTON 
DEPARTMENT OF NATURAL 

RESOURCES 

D S RL 
Commi sioner ofPublic Lands 
State 0 Washington Department 
ofNatural Resources 

P.O. Box 47001 
Olympia, Washington 98504-7001 

~;:~ 
ALEXANDRA K. SMITH 
Assistant Attorney General 
1125 Washington St., SE 
P.O. Box 40100 
Olympia, WA 98504-0100 

Agent Authorized to Accept Service on Behalf ofAbove-signed Party: 

CHRISTINE O. GREGOIRE
 
Attorney General
 
State of Washington
 
P.O. Box 40100
 
Olympia, WA 98504
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Plaintiff, the United States of America ("United States"), on behalf of the United 

States Environmental Protection Agency ("EPA"), requests that the Court attach the following 

Appendices which were inadvertently omitted from the Proposed Consent Decree that was 

lodged with this Court, October 6, 2003: 

Appendix A Explanation of Significant Differences for Commencement Bay 

Nearshore/Tideflats Superfund Site, dated August 2000. 

Appendix B Survey Map for Thea Foss Waterway 

Appendix C Map of St. Paul mitigation area. 

Appendix D Map of area to be capped. 

Paragraph XXIV (Integration/Appendices) of the Proposed Consent Decree states: 

[t]his Consent Decree and the appendices hereto constitute the final, 
complete, and exclusive agreement and understanding between the United 
States and DNR with respect to the settlement embodied in this Consent 
Decree. 

The appendices were not included with the lodged consent decree and should be attached to the 

end of the Consent Decree. 

Respectfully submitted, 

THOMAS L. SANSONETTI 
Assistant Attorney General 
Environment & Natural Resources Division 
U.S. Department of Justice 

PRAICIPE United States Department of Justice 
Environmental & Natural Resources Division 
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Trial Attorney
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(202) 514-1 210
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United States Attorney
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Assistant U.S. Attorney
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United States Department of Justice 
Environmental & Natural Resources Division 
Environmental Enforcement Section 
P.O. Box 7611
 
Ben Franklin Stat ion
 
Washington, D.C. 20044
 



1 CERTIFICATE OF SERVICE 

2 I hereby certify that on the date stated below I served the foregoing Appendices on all
 
counsel of record by placing a true and correct copy of the foregoing in the United States mail,
 

3 postage paid. 

4
 

5 Christine O. Gregoire
 
Attorney General
 

6 State of Washington
 
P.O. Box 40100
 

7 Olympia, WA 98504
 

8
 

9
 

10
 

11 Date ////-i
/ 

./'-::',;.; 
! 

12
 

13
 

14
 

1 5
 

16
 

17
 

18
 

19
 

20
 

21
 

22
 

2 3
 

24
 

CERTIFICATE OF SERVI CE
 
25
 Commencement Bay NearshorelTideflats 

Superfund Site : Thea Foss and Wheeler 
26 Osgood Waterways 

27
 
Page 1
 

28
 

"--' ., 
, ) -; 

. / I ' : ' --cr-- ' . : . , .t;-' 
., . I • I I ..' " . -:4f-/A . .
, '- 'J.(."- ,,,_ r.\ _/ ; . I ... . /' ., ' ~- .', 

Valencia R. D 'Haiti 

United States Department of Justice 
Environmental & Natural Resources . 
Division 
Environm ental Enforcement Section 
P.O. Box 7611
 
Ben Franklin Station
 
Washin gton, D.C. 20044
 



APPENDIX A TO THE 
CONSENT DECREE IN THE 
MATTER OF: UNITED STATES 
V. STATE OF WASHINGTON 

-


EXPLANATION OF SIGNIFICANT DIFFERENCES
 
COMMENCEMENT BAY NEARSHOREffIDEFLATS SUPERFUND SITE
 

August 2000 



..- -=

TABLE OF CONTENTS 

1. INTRODUCTION I 
A. Site Name and Location I 
B. Lead and Support Agencies I 
C. Statutory Authority I 
D. Purpose ' . . . . . . . . . . . . . . . . . . . . . . . . . . . .. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . I
 

II. BACKGROUND 2 
A. Site History 2 
B. Commencement Bay Nearshoreffideflats Record of Decision 3 
C. Analysis of Treatment Technologies 4 

III. DESCRIPTION OF AND BASIS FOR THE SIGNIACANT DIFFERENCES 5 
A. Introduction 5 
B. Volume 6 
C. Institutional Controls 6 
D. Natural Recovery and Enhanced Natural Recovery 7 
E. Disposal Sites 8 
F. Specific Cleanup Plans for the Thea Foss. Wheeler-Osgood. and Hylebos Waterways . . 8 
G. Performance Criteria for the Cleanup Plans 8 
H. Protection of Endangered Species 8 
I. Costs 9 

IV. PERFORMANCE CRITERIA FOR THE REMEDIAL ACTIONS IO 
A. Cap Requirements I I 
B. Dredging and Confined Disposal II 
C. Natural Recovery and Enhanced Natural Recovery II 
D. Subsurface Contamination 12 
E. Source Control in the Thea Foss Waterway. 12 
F. Mitigation 13 

V. DESCRIPTION OFTHE IN-WATERWAY REMEDIAL ACTIONS 15 
A. Thea Foss and Wheeler-Osgood Waterways 15 
B. Hylebos Waterway - - 21 
C. \1iddle Waterw ay - . . . - _ _ _ 26 

VI. DISPOSAL SITES - - _ 2h 
:\ . Background . . __ 26 
B. St. Paul :\eJr -;h llre Fil l - - - - - 2Y 
C Bt llr Slip I 31 
[) l ·r l.u1J Rc'~11 In.1i LJnJt'i1 1 - . . .. _ _32 
E. I tilI ZJI1l 1Il "! DI " [l l hJ I Slle" _. . . . . . 32 



TABLE OF CO!'.'T~i,rrS (cont'd) 

VII. 
A. 
B. 
C. 

STATl:S OF SOrRCE CO~'TROL 

Background -  _. . . . . . . . . . .. 
Thea Foss and Wheeler-Osgood Waterways 
Hylebos Waterway 

. _ 
32 
32 
34 
35 

VIII. SUPPORT AGENCY COMMENTS 36 

IX. AFFIRMATION OF THE STATUTORY DETERMINATION 36 

X. PUBLIC PARTICIPATION ACTIVITIES 37 

Figure I 
Figure 2 
Figure 3 
Figure 4 

Commencement Bay Location Map 
Thea Foss and Wheeler-Osgood Waterways Remedial Action Areas 
Hylebos Waterway Remedial Action Areas 
Disposal Sites 

Appendix A Cost Summaries for the Hylebos, Thea Foss and Wheeler Osgood Waterway 
Remedial Actions 

Appendix B State of Washington Concurrence Letter 
Puyallup Tribe of Indians Concurrence Letter 

Appendix C Responsiveness Summary 



.~ 

EXPLA:\A.TIO;\i OF SIGNIFICANT DIFFERE~CES
 

COMMENCEMENT BAY NEARSHOREJTIDEFLATS SuPERFUND SITE
 

August :WOO 

1. INTRODUCTION 

A.	 Site Name and Location 

-	 " 

The Commencement Bay Nearshore /Tideflats (CBINT) Superfund site is located in Tacoma. 
Washington. at the southern end of the main basin of Puget Sound (Fig. I). This Explanation of 
Significant Differences (ESD) describes the cleanup plans for the Thea Foss. Wheeler-Osgood 
and Hylebos waterways and identifies the disposal sites being selected to contain dredged 
contaminated sediments from Thea Foss (formerly City) and Wheeler-Osgood. Hylebos. and 
Middle waterways. The cleanup plan for Middle Waterway will be outlined in a separate ESD in 
the fall. of 2000. 

B. "Lead and Support Agencies 

U.S. Environmental Protection Agency (EPA) - Lead Agency for Sediment Remediation 

Washington State Department of Ecology (Ecology) - Lead Agency for Source Control: Support 
Agency for Sediment Remediation 

Puyall.up Tribe of Indians - Support Agency for Sediment Remediation 

C. Statutory Authority 

Comprehensive Environmental Response. Compensation. and Liability Act lCERCLA). Section 
117(c) and National Oil and Hazardous Substances Pollution Contingency Plan (NCP). Section 
300A35(c)(2)(i). 

D. Purpose 

EP.-\' s September 30. 11189 Record orDecision (ROD) fo r the eB/?,;"T Superfund site selected a 
remedy involving a combination of five key dements : site use restrictions (now commonly 
referred to as institutional controls). source COntrol. natural recovery. sediment remedialaction 
i i. e.. confinement and habitat restoration1. and monitoring. to address contaminated sediments in 
the waterways of the CB/\T site. This ESO describes the specific manner in which the ROD is 
being implemented .u these individual waterways and points out the signifi cant differences 
between the ROD and [he cleanup plans described in this ESO. The ESO will : ( I) describe the 



remedial actions consistent with the ROD to clean up contaminated sediments in the Thea Foss. 
Wheeler-Osgood. and Hylebos waterways of the CB/NT Superfund site: and (2) identify disposal 
sites that will be used to contain the contaminated sediments to be dredged from Thea Foss. 
Wheeler-Osgood. Hylebos. and Middle waterways. 

II. BACKGROUND 

A. Site History 

The CBINf Superfund site is located in Tacoma. Washington at the southern end of the main 
basin of Puget Sound (Fig. I). The site includes 10-12 square miles of shallow water. shoreline. 
and adjacent land. most of.which is highly developed and industrialized. The upland boundaries 
of the site are detined according to the contours of localized drainage basins that flow into the 
marine waters. The marine boundary of the site is limited to the shoreline. intertidal areas. bottom 
sediments. and water of depths less than 60 feet below mean lower low water level (MLLW). 
The nearshore portion of the site is defined as the area along the Ruston shoreline from the Mouth 
of Thea Foss Waterway to Pt. Defiance. The tideflats portion of the site includes the Hylebos. 
Blair. Sitcum, Milwaukee. St. Paul. Middle. Wheeler-Osgood. and Thea Foss waterways; the 
Puyallup River upstream to the Interstate-S bridge; and the adjacent land areas. 

In 1996, EPA deleted the St. Paul Waterway. the Blair Waterway, and all or part of four 
properties transferred to the Puyallup )'ribe in the Puyallup Land Settlement Agreement from the 
National Priorities List (NPL) because cleanups had been completed in these areas. or studies had 
been completed showing that they did.not require cleanup. 

EPA placed the CB/NT site on the NFL of sites requiring investigation and cleanup under EPA's 
Superfund Program on September 8. 1983. A remedial investigation/feasibility study (R1IFS) was 
completed by Ecology in 1988. EPA made the fmal RIlFS available for public comment in 
February 1989. The RUFS evaluated contaminants detected in sediments at the CB/NT 
Superfund site to identify problem chemicals that pose a risk to human health and the 
environment. The RIJFS concluded that sediments in the nearshore/tidetlats area were 
contaminated with a large number of hazardous substances at concentrations greatly exceeding 
those found in Puget Sound reference areas. In the RI. a multi-step decision-making process was 
used to identify problem chemicals. and to identify and prioritize problem areas where these 
chemicals were present at concentrations that are harmful to humans and wildlife , 

Contaminants found at elevated levels in the Thea Foss and Wheeler-Osgood waterways included 
zinc. lead. mercury. high molecular weight polycyclic aromatic hydrocarbons (HPAHs). low 
molecular weight polycyclic aromatic hydrocarbons (LPAHs). cadmium. copper. nickel. 
2-methylphenol. -l-rnethvlphenol. bis(2-ethylhexyl] phthalate mEP). butyl benzene phthalate. and 
polychlorinated biphenyls (PCBs\. In addition. non-aqueous phase liquid ( ~APU seeps have 
been round at the head \)f the Thea h)ss Waterway. The most severely contaminated sediments at 
Hvlebnx \V;.lter\vay had high concentrations \)f several chlorinated organic compounds (including 



PCBs. pesticides. hexacholorbenzene and hexachlorobutadiene). HPAHs. LPAHs. lead. copper. 
zinc. mercury. and arsenic. Mercury and copper were identified as indicator chemicalsof severe 
sediment contamination in Middle Waterway. 

B. Commencement Bay Nearshoreffideflats Record of Decision 

The Commencement Bay site has been divided into smaller project activities. called operable units 
(OU). in order to more effectively manage the overall cleanup of the site. In the 1989 ROD. EPA 
designated two operable units for the cleanup of the nearshore/tideflats portion of 
Commencement Bay: source control (OU 5). which focuses on efforts to control upland 
discharges or releases to the Bay: and sediment remediation (OU 1). which addresses the cleanup 
of the contaminated marine sediments in Commencement Bay. The Washington Department of 
Ecology is the lead agency for source control and EPA is the lead agency for sediment 
remediation. OUs 2-4 and 6 address contamination at geographically separate areas at the former 
ASARCO smelter and Tacoma Tarpits. 

In the ROD. EPA selected a remedial action for eight of the nine sediment problem areas 
identified through the RlfFS process as being the most significantlycontaminated areas. These 
problem areas are: 1) Mouth of Hylebos Waterway. 2) Head of Hylebos Waterway. 3) Sitcum 
Waterway. 4) St. Paul Waterway. 5) Middle Waterway, 6) Head of Thea Foss Waterway, 7) 
Mouth of Thea Foss Waterway. and 8) Wheeler-Osgood Waterway. The ninth problem area. off
shore of the ASARCO smelter (Olf 6). is being addressed in a separate ROD. To date, remedial 
actions consistent with the CBINT ROD have been completed at the Sitcum and St. Paul 
waterways. (The St. Paul Waterway cleanup occurred at a different location than the St. Paul 
Nearshore Fill selected in this ESD.) ,. 

The cleanup objective for the remedial action. as described in Section 10 of the 1989 ROD. states 
that "the selected remedy is to achieve acceptable sediment quality in a reasonable time frame ." 
"Acceptable sediment quality" is defined as "the absence of acute or chronic adverse effects on 
biological resources or signiticant human health risks". The ROD designated biological test 
requirements and associated sediment chemical concentrations referred to as sediment quality 
objectives (SQOs) to attain the cleanup objective for the CB/NT site. The PCB SQO was 
subsequently updated in a 1997 ESD. Habitat function and enhancement of fisheries resources 
were also identified as overall project cleanup objectives, 

The ROD selected J remedy comprised or rive key elements: site use restrictions (now commonly 
referred [0 ;IS institutional controls i , source control. natural recovery. sediment remedial action 
(i.e.. confinement and habitat restoration ). and monitoring. to address contaminated sediments in 
the waterwavs of the CB/:\T site. 

The ROD noted that insututional controls would consist primarily of public warnings to reduce
 
potential exposure ttl ~ lt c contarrunauon . particularlv or" contaminated seafood. The
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Tacoma/Pierce County Health Department has installed signs at several locations in the CBINT 
waterways providing warnings in several languages against eating seafood caught there. 

The objectives under source control are to control major sources of contamination to the 
waterways prior to implementation of active remediation in the waterways and to monitor source 
control effectiveness both prior to and after completion of sediment remedial action. 

For marginally contaminated areas expected to recover naturally to the SQOs within 10 years 
after sediment remedial action. the ROD calls for natural recovery. For areas that are not 
expected to recover within a lO-year time frame. the ROD specified that active remediation of 
problem sediments would be accomplished by utilizing a limited range of four confinement 
technologies. These technologies are in-place capping. contined aquatic disposal. nearshore 
disposal. and upland disposal. 

Long-term monitoring of the remediated areas. including disposal sites and habitat mitigation 
areas. is also a component of the remedy. Monitoring will be conducted to evaluate the 
effectiveness of the remedy in achieving SQOs and in achieving the habitat functions that are 
called for in the mitigation plans. 

C. Analysis of Treatment Technologies 

The ROD also concluded that the selected remedy described above represented the maximum 
extent to which permanentsolutions and treatment technologies could be utilized in a cost
effective manner at the CB/NT site. To determine whether the ROD's conclusion about treatment 
technologies was still valid at this time. EPA Region 10 asked EPA's National Risk Management 
Research Laboratory in Cincinnati. Ohio to review site-specific data that have been generated at 
the three waterways since the ROD. and to provide Region 10 with an opinion about the viability 
and cost-effectiveness of currently available treatment technologies. 

EPA's conclusion is that while some new treatment technologies are available. most are still in the 
pilot stage. and all would be more expensive than the most expensive contined disposal option. 
upland disposal. The wide-spread. low level sediment contamination present in much of 
Commencement Bay is not the optimal scenario for applying a treatment technology. which 
generally works best when applied to low volume. highly concentrated waste. At this time. 
confinement remains the best option for the contaminated sediments being addressed under the 
1989 ROD and this ESD. 

Treatment may be used. however. to address localized "hot spot" areas in the Hylebos and Thea 
Foss waterways. This Includes some llr' the contaminated materials found near the former 
Occidental Chemical facility on the Hylebo s Waterway. which is being addressed under a separate 
CERCL.-\ response action (see Section Vl. and potentially NAPL at the head of the Thea Foss 
Waterway. In general. :\.-\PL LS considered a "principal threat" source material. EPA expects 
that treatment be used to address pnncipal threats wherever practicable. The decision to treat 



principal threat materials. ho wever. is made on site-specific basis. EPA has determined that 
containment is the most appropriate option for the NAPL at the head of Thea Foss Waterway. 
Some NAPL. however. will be excavated as needed for construction of the cap and may require 
treatment prior to disposal (see Section V). The need for treatment prior to disposal will be 
determined by further testing during the remedial design phase. 

Ill. DESCRIPTION OF AND BASIS FOR THE SIGNIFICANT DIFFERENCES 

A. Introduction 

The CB/NT ROD sets forth a general cleanup approach for the waterways that comprise the 
CB/NT site and identifies..based on RIfFS sampling data. problem areas requiring response 
action. Since then. pre-remedial design studies at the individual waterways have better defined 
the area and volume of sediment exceeding the SQOs. and identified specific areas to be dredged 
or capped. as well as areas where natural recovery would be appropriate. In addition. the post
ROD studies helped EPA identify which disposal sites (nearshore. in-water. and upland) would 
be most appropriate to safely contain dredged sediments. 

Consequently. this ESD documents the following changes: 

~ -
..... 

-

a) 

b) 

c) 

d) 

e) 

f) 

g) 

the size of the problem areas and the volume of sediment to be dredged. 
institutional controls related to contaminated sediments contained on-site, 
addition of an option to use a thin layer of clean material to allow marginally contaminated 
sediments to naturally recover. (i.e. "Enhanced Natural Recovery"), 
additional specificity of remedial actions for the Thea Foss, Wheeler-Osgood. and Hylebos 
waterways. 
elaboration of performance criteria for the cleanup plans. 
inclusion of the Endangered Species Act (ESA) as an applicable. or relevant and 
appropriate. requirement (ARAR) for remedial actions under the ROD. and 
the cost of the remedial action. 

While these are significant changes. the cleanups that are described in this ESD are fundamentally 
consistent with the remedyset forth in the 1989 ROD. The ROD selected natural recovery or 
confinement as the primary methods for addressing contaminated sediments at the CBINT site. 
This ESD identities natural recovery areas and the areas that require dredging and continement or 
capping. The ROD also set torth the tvpe s of disposal sites that may be suitable to contain 
contaminated sediments. Consistent Wi th the ROD. this ESD idenruies the locations that will be 
used as disp osal sites. None M the signiticant differences discussed below fundamerually ulter the 
remedy selected in the ROD. 



B. Volume 

The ROD recognized that the estimated volume of sediments needing active remediation (i.e.. 
confinement via dredging and disposal or in-situ capping) would be refined during the remedial 
design phase and that both volume and costs "are anticipated to change accordingly." Since the 
ROD was signed. additional investigations and studies were undertaken by the potentially 
responsible parties (PRPs) at each of the three waterways. Those studies have resulted in the 
identification of higher volumes of sediment that are the subject of remedial action than was 
originallyestimated in the ROD. The increase in contaminated sediment volumes is due to: 1) 
extensive remedial design sampling. which showed larger areas of contamination than were 
identified during the limited RlIFS sampling effort: and 2) refinement of natural recovery models 
in the design phase. which showed a smaller area would achieve SQOs over 10 years through 
natural recovery than had'been estimated during the RUFS. A comparison of the volume 
estimates in the ROD with the refined volume estimates in this ESD is provided in Table 1. 

Table 1. Comparison of 1989 ROD and 2000 ESD volume estimates 

1989 ROD volume estimate 2000 ESD volume estimate 

Hylebos 448.000 cubic yards (cy) 940.000 cy* 

Middle 57.000 cy 75,000 cy 

Thea FossIWheeler Osgood 437.000 cy 620.000 cy 

Total 942,000 cy 1,635,000 - 1,835,000 cy 
·Contined disposal of an estimated navigational dredging by the 
U. S. Army Corps of Engineers (see Section V). 

In addition to the disposal capped: 4 acres 
confirm 
frame. 

Hylebos Waterway. the estimated disposal volume includes 11.6 acres in isolated 
under dock/structure areas. If the remedial design shows that those areas can be 

would reduce the disposal volume from 940.000 cy to 845.000 cy. Twenty (20.7) 
identified as natural recovery areas. Refinement of dredge volumes and estimates of 

capping and natural recovery areas for Middle Waterway will be addressed in a separate ESD. 

C. Institutional Controls 

The I<1~N ROD noted that institutional controls would consist primarily tlf public warnings to 
Informational 

as 
healthy 



To increase the long-term protectiveness of the waterway cleanups. institutional controls are 
required to meet the following objectives: 

1.	 reduce potential exposure of marine organisms to contaminated sediments 
disposed of and confined in aquatic disposals sites or confined by capping; and 

2.	 reduce potential exposure to marine organisms to contaminated sediments left on 
the CB/NT site. 

The ROD anticipated that other regulatory programs would address contaminated sediment 
exposed due to navigational dredging or dredging conducted for development purposes. such as 
permitting requirements under Section 404 of the Clean Water Act and the state Shoreline 
Management Act. Thus. institutional control mechanisms that will be used to achieve the 
objectivesstated above include governmental controls. such as local. state, and federal regulatory 
permitting/approval processes for dredge and till projects in the waterways. city zoning 
ordinances that limit site use. or other types of governmentally required best management 
practices regarding maintenance activities in the waterway and removal and placement of in-water 
pilings. Additionally. panies constructing and maintaining the disposal sites must agree to 
maintain the disposal sites so as to prevent contaminated sediments from migrating or becoming 
exposed. Owners and/or operators of any disposal sites must ensure that any uses made on the 
top of the disposal site will not disturb the integrityof the disposal site or cause or contribute to 

the exposure of contaminated sediments to the environment. Other institutionalcontrols may be 
used on a property-specific basis if determined necessary and feasible. including proprietary -, 
controls relying on real property interests. such as environmental easements and land use 
restrictions. 

D.	 Natural Recovery and Enhanced Natural Recovery 

The ROD identified natural recovery as an important component of the overall remedy. The 
expectation is that in some areas. the natural processes of sedimentation. chemical degradation. 
and surface sediment mixing due to bioturbation will allow contaminated sediments to recover to 
SQOs within 10 years after cleanup. Areas with marginally contaminated sediments that were 
expected to recover naturally to SQOs within 10 years after sediment remedial action would be 
initially exempt from sediment remedial action. Monitoring to confirm the long-term effectiveness 
of natural recovery is required under the ROD. and the need for active sediment remediation will 
be reconsidered if subsequent monitoring data indicates that natural recovery is not viable in a 
reasonable tirnefrarne . 

In this ESD. EPA is adding j component to help accelerate the natural recovery process. In 
certain locations. natural recovery will be enhanced through the application of a thin layer of clean 
material in specific areas of marginal contamination. This method is being referred to as 
Enhanced Natural Recovery. The application of minimal volumes of clean material speeds up the 
natural sedimentation at the outset and enhances the recovery of bottom-dwelling animals in 
surruce sediments. which aids in building J. larger base or' clean material that will cover the 
margtna lly contaminated sediments 



E. Disposal Sites 

The ROD did not select specific disposal sites for contaminated sediments. This ESD selects two 
in-water disposal sites (Sr. Paul Nearshore Fill. and Blair Slip I) and upland disposal in a regional 
landfill. consistent with the four confinement options considered acceptable under the ROD. See 
Section VI. 

F. Specific Cleanup Plans for the Thea Foss, Wheeler-Osgood, and Hylebos Waterways 

Consistent with the ROD. this ESD describes the specific cleanup plans for Thea Foss. Wheeler 
Osgood. and Hylebos waterways. See Section V. 

G. Performance Criteria for the Cleanup Plans 

Consistent with the ROD. this ESD describes the specific performance criteria that the cleanup 
plans must meet to ensure that the cleanup is protective of human health and the environment. 
See Section IV. 

H. Protection of Endangered Species 

ESA is an action-specific and location-specific ARAR for the response actions under the ROD. 
The recent listing of Puget Sound chinook salmon and bull trout as threatened species under ESA 
has emphasized the need for EPA to work with the National Marine Fisheries Service (NMFS). 
the U.S. Fish and Wildlife Service (USFWS). the other natural resource agencies. and Native 
American tribes to evaluate habitat impacts and habitat enhancement opportunities on a bay-wide 
basis. 

Conservation and recovery of listed species has been an important consideration in approving 
cleanup plans and selecting disposal sites. Consistent with the ROD cleanup goal of enhancing 
habitat function and tisheries resources. EPA. Washington Department of Natural Resources 
(DNR). and the City of Tacoma hired a tisheries biologist from the University of Washington to 
conduct a bay-wide habitat assessment. Commencement Bay Aquatic Ecosystem Assessment 
(Sirnenstad. 2000). The assessment. discussed in Section IV.F.. identifies habitat concerns 
associated with in-water disposal sites and incorporates effective salmon recovery components 
into EPA's cleanup decisions. These components have been incorporated into EPA's 
requirements for rmuguuon under Section ..+04 of the Clean Water Act. 

EP.-\ has prepared a biological assessment or' the impacts the remedial actions in this ESD will 
have \)0 the threatened or endangered species and has submitted it to :'-iMFS and USF\VS. The 
assessment is also included in the administrative record for this ESD. EPA's assessment has 
concluded that performance of the remedial actions together with all of the mitigative measures 
that will be required is not likely to jeopardize the continued existence of any federally listed or 
threatened \)1" ~ndangel"~d ~pel'les or result in the destruction or adverse impacts to critical habitat 



for these species. EPA will continue to consult with NMFS and LTSFwS on these cleanup plans. 
The consultation process may result in adjustments to mitigation plans and remedial action plans 
to ensure protection of endangered species and their habitat during the construction of the 
remedy. 

1. Costs 

The 1989 ROD provide a range of cost estimates for dredging contaminated sediments and 
disposal by confined aquatic disposal. nearshore disposal. or upland disposal. Table 2 provides a 
comparison of the cost estimates in the 1989 ROD to the estimates for implementing the remedial 
actions outlined in this ESO. 

Tabl 2 Companson 0 f h 1989 ROD an t e 2000 ESOe cost estunates ill t e d h 

1989 ROD 2000 ESD 
cost estimate ($ million) cost estimate ($ million) 

Hylebos Waterway $10.7 - $30.9 $46.1 

Thea FossIWheeler Osgood $8.89 - $26.7 $35 

Middle Waterway $2.66 - $7.47 no new estimate 

The original ROD cost estimates were based on a smaller volume of sediment to be dredged. as 
shown in Table 1. The low end of the 1989 ROD cost range represents disposal in a nearshore 
till that was associated with a permitted development project. There are some differences in the 
assumptions used to develop cost estimates in the 1989 ROD and in this ESO. For example. the 
ROD assumed that site preparation costs for nearshore tills would be absorbed by the developer 
of the commercial development project. In this ESO. cost estimates include the larger. estimated 
volume of sediments that require remedial action. and the cost of disposal in the selected disposal 
sites. including site preparation costs. For both the St. Paul Nearshore Fill and Blair Slip I 
disposal sites. the fill projects would create additional upland property. which will be beneficially 
used by the landowners. Economic benefits from development of new upland properties have not 
been taken into account in these cost 

For the purposes of providing cost EPA has assumed that Thea Foss and Wheeler 
Osgood sediments will be P:.iU1 Waterway and Hylebos Waterway sediments 
will be disposed of in Blair Upland Regional Landfill. based on cleanup options 

ylebos EPA supports reserves the 
during design disposal capacity. 

(Disposal continue to-explore 
St. Paul sites. -using 

if implemented. ..... er the volume of 
disp\bJ.1 in J r~g ! l~nJ ! ~ J n J ti ll and be excected to reduce cleanup costs. 

Current ( \lst exurnatex based on increased volumes l1f sediment ( 0 be dredged are provided in 
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Appendix A and are summarized below. Costs for Middle Waterway will be retined in a separate 
ESD. 

Hylebos Waterway 

Total remediation cost is estimated at $46.137.000 for dredging 940.000 cy of contaminated 
sediments from the Hylebos Waterway and disposing of 640.000 cy at the Blair Slip 1 disposal 
site and 300.000 cy at an Upland Regional Landfill. Cost estimates do not include land 
acquisition or leasing costs that may be related to use of BlairSlip 1 or with dewatering facilities 
associated with upland disposal Detailedcost estimates are provided in the Hylebos Pre-Remedial 
Design Evaluation Report (1999). and in Appendix A of this ESD. 

Thea Foss and Wheeler-Osgood Waterways 

Total remediation cost for the Thea Foss and Wheeler-Osgood waterways is projected at 
$35.000.000. Detailed cost estimates are provided in Appendix N-9 of the "Round 3 Data 
Evaluation and Pre-Design Evaluation Report"and in Table A-3 of this ESD. These detailed cost 
estimates include the cost of a slurry wall at the head of the Thea Foss waterway. which has been 
excluded from EPA's selected remedy. Exclusion of the slurry wall reduces the cost from $35.9 
to approximately $35 million. 

A significant proportion of the total cpst is attributed to remediating the head of the Thea Foss 
(from approximately the SR-509 bridge to the south end of the waterway). If the City's approach 
for remediation cannot meet specific performance criteria as discussed below then the remedyfor 
the head of the waterway may need to be modified. Modifications may include additional source 
removal and/or alteration of the cap design or other possible modifications. Consequently. the 
remediation costs for the head of Thea Foss Waterway maychange and thereby result in changes 
to the total remediation costs. 

The following sections IV-VII provide further detail on performance criteria. the specific cleanup 
plans for Thea Foss. Wheeler-Osgood. and Hylebos waterways. the selected disposal sites for 
dredged contaminated sediments. and the status of source control actions. 

IV. PERFORMA:\TCE CRITERIA FOR THE REMEDIAL ACTIONS 

While this ESD describes the remedial actions for the individual waterways with some degree of 
specificity. remedial design will further retine the details of the remedial actions that will be 
implemented in the individual waterways. In this ESD. EPA is setting fo rth performance criteria 
to be applied for the design and implementation or the cleanup. These performance criteria are 
consistent with the fundamental cleanup objectives set forth in the ROD and are necessary to 

ensure that the remedy is protective of human health and the environment. and complies with 
.-\RARs. .-\Jditional performance criteria will be identified during remedial design. 
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A. Cap Requirements 

One of the remedial actions selected in the 1989 ROD and in this ESO is capping. EPA intends to 
maintain the integrity and effectiveness of caps over contaminated sediments through 
requirements for construction. long-term monitoring. and maintenance. including the following: 

I)	 Caps will have a minimum thickness of three feet and will be constructed to address 
adverse impacts through four primary functions: 

a) Physical isolation of the contaminated sediment from the ecological receptors: 
b) Stabilization of contaminated sediments. preventing resuspension and transport to 

other locations within the waterway; 
c)	 Reduction of contaminants transported through the groundwater pathway to levels 

that will not recontaminate surface sediments (defined as the "biologically active 
zone" where most sediment-dwelling organisms live) above the SQOs or adverse 
biologicaleffect levels. or contaminate surface water at levels exceeding 
background concentrations or marine chronic water quality criteria; 

d)	 Provide a cap surface that promotes colonization by aquatic organisms. 

2)	 Long-term monitoring of the cap will include. as appropriate. visual inspection. 
bathymetric survey, sediment deposition monitoring, chemical monitoring, and biological 
monitoring. 

B. Dredging and Confined Disposal 

Performance standards for dredging and contined disposal will be consistent with Clean Water 
Act and Rivers and Harbors Act requirements. Specific details will be developed during project 
design. Both the remediated waterways and the disposal sites will be subject to long-term 
monitoring to ensure that the selected remedy remains protective. including monitoring to ensure 
that surface sediments do not become recontaminated in the remediated waterways. and that 
marine chronic water quality standards or background concentrations are not exceeded in surface 
water outside of the confined disposal sites. 

C. Natural Recovery and Enhanced Natural Recovery 

Natural recovery or enhanced natural recovery is an acceptable remediation approach at locations 
where sedirnentx are margmally contaminated and are likely to recover to cleanup levels within the 
III year time trarne speCIfied In the ROD" At the CB/NT sue. EPA considers marginally 
contarrunated sedunemx as those with chemical concentrauons less than the second lowest 
.l.ppJrent Ertectx Threxhuld I ".l.ET i value (the SQO IS \et at the lowest ,-\ET) or biological test 
re,ult, thJl J<l not e\ceeJ the rmrurnurn cleanup !e,,"el (\,ICL:L) values under washington State 
SeJllllc'!H \lJnJ~elllc.'1lt SfJnJJrJ," Lc.'J""Ing hl~hl\ l"t 1nt Jm InJ [c' J ,,,JlmenLs unaddrexxed tl)1 II) 

\c'Jr, JIl;:'! r;.:>rneJIJI X[II 1(1 "" I ,ulJ \..Tc'Jtc' an unacceptable xhort-terrn envirunrnental fisk" e""cn II 

thc"~: ,,~Jln1(nl"'l ..il·\.) ;"'Il"~Jl~ ... tc'J tIl nJlu:'Jil~ l"c'(t)\·cr. 



Areas selected for natural recovery (including enhanced natural recovery) will require: (l) 
monitoring plans. (2) triggers for initiating contingent actions if the monitoring indicates natural 
recovery will not succeed in the 10 year time frame . and (3) contingent plans for active 
remediation if monitoring in interim years indicates natural recovery will not occur by year 10, 

D. Subsurface Contamination 

In some areas where the surface sediments meet "no action" or natural recovery criteria. 
subsurface sediments are significantly contaminated at depth. The ROD states that SQOs must be 
met at the "time 'of cleanup (or in 10 years. for natural recovery areas) and in the long-term. In 
order to meet SQOs in the long term. subsurface sediments must either meet SQOs or be isolated 
from the surface. Exposure of contaminated subsurface sediments mayoccur during the cleanup 
by dredging adjacent areas. through physical processes. such as storms or ship scour. or through 
future dredging or excavation. In order for subsurface contamination to remain in place. it must 
either be present at such low levels that it would not present a risk if it were exposed. or it must 
have a very low potential for exposure. These criteria have been applied in selecting the cleanup 
plans included in this ESD. These criteria must continue to be applied throughout the design and 
construction phases of the remediation. If contaminated sediments must be disturbed. for 
example. to accommodate a new future use. they must be handled in an environmentally 
responsible fashion and the newlyexposed surface must meet SQOs . Either existing regulatory 
programs or other specific institutionalcontrols described in this ESD will be used. as 
appropriate. to ensure that SQOs are met. 

E. Source Control in the Thea Foss Waterway 

Toward the head of the Thea Foss Waterway. municipal stormwater discharges. marinas and 
highly contaminated subsurface NAPL. both in the waterway and in adjacent uplands. pose a risk 
of recontamination of surface sediments above SQOs. If further source control actions are not 
taken. BEP and PAHs are predicted to recontaminate sediments in the waterway after sediment 
cleanup. 

Ecology is working with various parties to complete source control actions in upland areas 
around the head of the waterway including the area near the west bank NAPL seep. This work is 
being done under the Model Toxics Control Act (MTCA) and the Clean Water Act. 

In the "Round 3 Data Evaluation and Pre-Design Evaluation Report. Appendix U." the City of 
Tacoma recommended a specific in-water remedial action for the head of the Thea Foss 
Waterwav to address the in-water :"iAPL contamination and seeps, Based on a subsequent 
techrucal mernnrundum. .Techrucal Memorandum from Hart Crnwxer t\l vlarv Henley, City \11 

Tall im.i, Jated June j.t. 2()()() I the City (11 Tacoma modified their recommended approach, 

The ( ' ll ~ ' " Ilh\JIlit'd .I['prl'al'h /1 '1' remedrauon i-, .icceptable ( I) EP.-\. In the deSign rhJ~e and r nllr 
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recontamination from storm drains as well as from the NAPL beneath the sediments and in 
adjacent uplands. 

I) An approved storrnwater action plan which includes. at a minimum. the following: 
a) an Ecology-approved storrnwater sampling and analysis plan which will 
complete the Stormwater Management Plan for Thea Foss as required under the. 
general NPDES permit. 
b) a phthalate study for determining possible phthalate sources to the Waterway. 
c) pilot testing to determine the contribution of dissolved versus particulate 
contaminant loading to the Waterway. 
d) an evaluation of stormwater structural controls. and 
e) an implementation schedule for the above stormwaterstudies. plans and 
controls. 

2) A final remedial design based on modeling and treatability studies. and other appropriate 
studies. that conclusively determine that NAPL in the waterway will be stabilized and 
prevented from migrating to other portions of the waterway and from recontaminating 
surface sediments. In addition to the cap performance requirements discussed at Section 
IV.A. above. the sorbent cap must at a minimum also meet the following requirements: 

a) The finaldesign of the cap must demonstrate that hydraulic control can be 
achieved in order to prevent remobilization of NAPL within the waterway. 
b) The finaldesign must demonstrate that it prevents recontamination from any 
source material below the cap. 
c) The cap must require minimal maintenance. : 
d) NAPL stabilizationshould include removal of contaminant source material 
where necessary for effective confinement. ~. 

EPA will require additional source removal and/or modification of the cap design if these 
performance criteria cannot be met by the City's remedial design and implementation. 

F. Mitigation 

Throughout pre-remedial design planning. EPA has identified all appropriate and practicable steps 
to avoid short- and long-term unacceptable adverse impacts to the Commencement Bay aquatic 
environment. All appropriate measures will be taken during remedial design. construction. and 
sue mamtenance to continue to avoid and minimize adverse impacts. Such measures that will be 
required byEPA include. but are nut limited to. avoidance of tixh-crirical activity periods tor 10

water work. mcorporauon ll( "he~t-deslgn" features and/or matenals 100l) remedial and ~ 

Clll11pel1Satllr: mltlgatll 1n plan- rrur protect \)1" enhance ESA-Iisted species. and 
cre.iuon or rextorauon III cnucal -alrnurud habitat. Additionally. EPA will require detaged 
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In assessing suitable compensatory mitigation measures. EPA has and will continue to relyupon 
the framework for the Commencement Bay-wide conservation and recovery strategy in the 
Commencement Bar Aquatic Ecosystem Assessment (Sirnenstad. 2(00). along with data 
developed during consultation with NMFS and USFWS. The strategy of the Simenstad report 
focuses on broad landscape attributes and ecosystem processes (i.e.. landscape ecology) that 
promotejuvenile saImonutiliZation of existing arto1,oterlliarPuyallup River delta and 
Commencement Bayhabitats. While the report does not specifyor set priorities on discrete 
actions. it does identify criteria to guide selection of sites and actions. It is EPA's intent that 
remediation. including required compensatory mitigation. of the CBINT site cumulatively 
contribute t6Wardthe recovery of ESA listed species. Drawing from the Simenstad report. EPA 
has identified the following "performance criteria" that must. at minimum. be addressed in any 
acceptable compensatorymitigation plan: 

I) All compensatory mitigation must be consistent with the criteria and fmdings of the 
Simenstad report. 

2) Preference will be given to compensatory mitigation plans that are consistent with 
habitat function prioritization criteria' (to be determined). 

3) All compensatory mitigation plans will include an assessment of how they 
contribute toward recovery. 

4) Mitigation plans must include consideration for connectivity(i,e., habitat that is 
linked or capable of being linked to other habitat and is intended to avoid 
mitigative actions that are geographically isolated and underutilized by the target 
species and/or do not reach full function). 

5) Compensatory mitigation sites will be located within or will provide connections to 
or betweenone or more of the critical areas of "salmon landscape" (e.g.. 
osmoregulatory transition) described by the Simenstad report within the 
Commencement Bay and lower Puyallup River watershed. 

6) The aspect of risk of mitigation success/failure must be specifically factored into 
habitat plansand provided for up-front rather than solely as a post-construction 
contingency (i.e.. in most cases this will mean additional habitat acreage). 

7) All compensatory mitigation plans will include measurable performance objectives. 
management. monitoring and reporting requirements. responsibilities. and 
schedule. 

X) Native species only will be utilized in any plantings to the maximum extent 
practicable. 

YI Mitigation plans should Include facility design and site plans for any 
development/redevelopment that occurs as a result of a fill. The facility and site 

'The Srmenxtad report Identities "several emerging "visions" nn broad-scale restorauon of 
the delt.i-Bav Ip \i J~ We'll a.~ "f111rts tor upriver re-rorauon rp 1)1 The report alxo idcnutie, J 
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plans must ensure that the facility and site characteristics and functions do not 
create adverse impacts to water. sediment and habitat quality during construction 
and operation. For example. the site plan for the expanded Simpson facility should 
include on- and ott-site storrnwater treatment: beneficial use of relatively clean 
stormwater (e.g. rooftop runoff. treated storrnwater etc.): lighting and noise 
impacts minimization. including buffering: and other site-specific best management 
practices. 

Compensatory mitigation plans will be developed pursuant to these performance criteria and in 
consultation with EPA and resource agencies. and be submitted to and approved by EPA during 
the remedial design phase. EPA may consider mitigation proposals that do not meet all of the 
performance criteria if the PRPs demonstrate that the proposal is otherwise consistent with the 
Sirnenstad report or otherwise significantly contributes to conservation and recovery of ESA 
listed species. 

None of the compensatory mitigation plans submitted to date have been approved by EPA at this 
time. In addition. 4.6 acres of intertidal habitat within Thea Foss Waterway and 2.7 acres of 
intertidal habitat within Hylebos Waterway will be lost due to planned remediation in those 
waterways and have not been accouc.cc for in any of the compensatory mitigation plans or 
documents provided to EPA See Section V.. Habitat Considerations subsections for Thea Foss 
and Hylebos waterways for more detail on habitat loss from the cleanup plans. 

V. DESCRIPTION OF THE IN-WATERWA Y REMEDIAL ACTIONS 

A. Thea Foss and Wheeler-Osgood Waterways 

In March 1994. the City of Tacoma entered into an Administrative Order on Consent (AOC) with 
EPA to conduct the design of the remedial action for the Thea Foss and the Wheeler-Osgood 
waterways. The City has analyzed previous data. conducted additional studies regarding the 
nature and extent of contamination in the waterways. and prepared a pre-design evaluation. The 
studies and evaluations to date include the following: 

a) three rounds of sampling. 
bl a feasibility study to evaluate cleanup actions for NAPL seeps located at the head of the 

Thea Foss Waterway. 
c) In evaluation of potential disposal sites for dredged contaminated sediments. 
J) an evaluation or' the potential for sediment recontamination after cleanup. and 
r I In underwater survey at the head Ill' the waterway to locate the source of NAPL seeps 

beneath the SR SOY bridge. 

The-« ,llIdl," .lflJ ,'\,JillJ{lt1lh .lIe' l.i'fltJlflrd III the ftdlt1\\"lO g report- whirh have been le\'irweJ hv 
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a) Round I Data Evaluation Report. Thea Foss and Wheeler-Osgood Waterways. Tacoma. 
Washington. May 30. 1995. 

b) Screening of Remedial Options Report. Thea Foss and Wheeler-Osgood Waterways. 
Tacoma. Washington. November IS. 1996. 

c) Round 2 Data Evaluation Report. Thea Foss and Wheeler-Osgood Waterways. Tacoma. 
Washington. January 17. 1997. 

d) Round 3 Data Evaluation and Pre-Design Evaluation Report. Thea Foss and Wheeler
Osgood Waterways. Tacoma. Washington. September 30. 1999. 

e) SSMA 7 Technical Update. Memorandum from Hart Crowser to the City of Tacoma . 
dated June 14.-2000. 

The areas within the waterways that require cleanup have been identified. The Thea Foss and 
Wheeler-Osgood waterways have been organized into Superfund Sediment Management Areas 
(SSMAs). There are seven SSMAs and they are depicted in Figure 2. The studies that have been 
completed indicate that the most severe contamination at surface and at depth occurs in segments 
6 and 7 and tapers off gradually towards the Mouth of Thea Foss in segments 2 and 1. Primary 
contaminants found throughout the waterways that require cleanup both at surface and subsurface 
are BEP and PAHs. Other contaminants. such as metals are more localized. The head of the 
waterway(SSMA 7) containsdeposits of NAPL beneath the sediments. This NAPL presents an 
ongoingsource of conatrnination to the waterway via seeps that transport the NAPL to the 
surfacesediments. 

Except for SSMA 1. substantial active remediation is needed to achieve cleanup objectives. The 
following paragraphsdescribe EPA's remediation plan for Thea Foss and Wheeler-Osgood 
waterways that is consistent with the remedial action EPA selected in the ROD. EPA's 
remediation plan is similar to the City of Tacoma's preferred alternative. Alternative 5B. described 
in the "Round 3 Data Evaluation and Pre-Design Evaluation Report" and in a subsequent 
technical memorandum. However. EPA's selected remedyfor SSMA 7 includes a contingency 
for additional source removal and/or modification of the cap design if the established performance 
criteriacannot be met by the City's remedial design and implementation. EPA's remedy also 
differs from the City's in that it designates some additional areas for either natural recovery or 
enhanced natural recovery. EPA's remedy is described below. 

SSMA I (Station O+()() to 2()+{)() 

:"J() action ix required In most of this segment except for SSMAIi Ie I and Ie2. where a cap will be 
placed to ensure that an area of sediments contaminated with hexachlorobenzene L<; rernediated . 

The approximate CJ r p lng vo lume required t l ' rernediate tbis area IS I ).()()() cy of clean materia l. 
The remeJI ..Li acuon \\ Iii maintain the current navrgable elevation I I I at least -2Y feet MLLW, 
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SSMA 2 (Stillion 20+00 to 35+00) 

The majority of sampling locations in this segment of the waterway indicate that chemical 
exceedances are marginal. EPA is requiring natural recovery at those areas where marginal 
exceedances occur because minor adverse biological effects were predicted for these areas in the 
City's Round 2 Report. These areas are SSMAs 2b1, 2b3. 2cla , and 2c Ib. In addition. a few 
discreet areas within SSMA 2 require either capping or dredging. SSMA 2a2 which is adjacent to 
an upland bank will be capped. Other areas. such as SSMA 2b4 and 2b5 will be dredged 
approximately four feet to remove all contaminated sediments. While this will eliminate the need 
for a cap. these areas will be backfilled with clean material to the approximate elevation of 
surrounding areas. 

The estimated total volume for dredging and capping/backfilling this segment is approximately 
16,000cy and 15.000 cy. respectively. The remedial action will maintain the current navigable 
elevation of -29 feet MLLW. 

SSMA 3 (Stillion 35+00 to 46+40) 

The majority of areas within SSMA 3 have SQO exceedances that require removal and/or 
capping. SSMAs in the navigation channel between the 11 th Street Bridge and the 15th Street 
right of way (ROW) (SSMAs 3b1. 3b2. 3b3. 3b4. 3b5a. and 3b5b) will be dredged to a specified 
elevation of -32 feet MLLW (elevation -30 feet MLLW with a 2-foot over dredge allowance) to 
remove all contaminants: Post-dredge sampleswillbe taken to assess chemical concentrations of 
the dredged surface. If necessary. further dredging and/or some amount of capping may be 
required. Non-channel areas will undergo a combination of cleanup actions. including no action. 
natural recovery. capping. and dredging. SSMA 3al requires no action based on.existing 
conditions. SSMAs 3a2 and 3a3 are suitable for natural recovery. SSMA 3c1 will undergo a 
combination of cleanup actions including natural recovery. enhanced natural recovery, dredging 
and capping. SSMA 3c2 and 3d are areas suitable for capping. 

The estimated capping volume for this segment is in excess of 23.000 cy: the dredging volume is 
approximately 206.000 cy. The navigation channel along this section is authorized to an 
elevation of -22 feet MLLW, As the channel will be dredged to -32 feet MLLW. this remedial 
action meets navigation requirements. 

SSMA 4 ( w heeler-Osgood Waterway ) 

Chemical exceedancex In this segment indicate that active remediation needs to occur in t\i:1) main 
Jr~ J~ : SS\lAs JJ Jnd -le. These areas will be dredged to remove contamina ted sediments. It is 
e\pcu ed that all cunturrunun ts wil l be removed. The City's studies suggest that dre d g i ng ~SMA 

~ J tour reet \\'11 1rernove JII contarninarux. It IS expected that SSi\l-\ -lc \.... ill be dredged In an 
ele vu non 'If·S [e'er \lL L\\ ' I wh ic h include, I t\1\H \l( over dredge) to remove aU cuntarninarux . 
T !1!' .l 1,' J will (hell he' l .irreJ/r.lcktilkJ ( I) m.it ch the current b.nhymetrv tllr habitat be nerux. 
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In addition. the City of Tacoma recommended no action areas where there are chemical 
exceedances of the SQOs. EPA requires that these areas be designated as natural recovery areas. 
If long-term monitoring indicates these areas will not achieve SQOs within 10 years after remedial 
action. they must be remediated. . 

The total volume of dredge material from SSMA 4 will be approximately 27.000 cy. The total 
amount of cap/backfill material needed for SSMA 4 will be nearly 20.000 cy. The Wheeler
Osgood Waterway is not part of the navigation channel Current elevations will be maintained. 

SSMA5(Slalion 46+4010 52+40) 

The navigation channel along this section is divided into two authorized navigation elevations. 
Between the II th Street Bridge and the 15th Street ROW. the navigation channel is authorized to 
an elevation of -22 feet MLLW. From the 15thStreet ROW to Station 52+40. the navigation 
channel is authorized to an elevation of -19 feet MLLW. These areas (SSMAs 5b1, 5b2a. 5b2b. 
5b3a. 5b3b and 5b4) will be dredged to a specified elevation of -32 feet MLLW (which includes 2 
feet of over dredge) to remove contaminants. It is expected that dredging to this depth will 
remove all contaminants. 

Areasoutside of the navigationchannel will have a combinationof remedialactions. including no 
action. natural recovery. capping. and dredging. Although SSMAs 5al and 5a3 will require no 
action based on existingconditions. a .portion of these SSMAs willbe dredged as part of the 
channelslope. The portions of the bank that the City recommended as no action areas have 
chemical exceedancesof the SQO for- copper and zinc; therefore. EPA requires that these areas be 
remediated either through capping or dredging because banksare not suitable for natural 
recovery. SSMAs 5c and 5a2. which are located along the channelslope. will be partially 
dredged. Caps will completelycover these SSMAs to confme remaining contaminants. 

The remedial actions in this segment will result in total dredge and cap volumes of approximately 
198.000 cy and 16.000 cy. respectively. 

SSMA 6 (Station 52+40 to 62+30) 

The navigation channel along this section is authorized to an elevation of - 19 feet MLLW. 
however. it will be dredged to an elevation of -24 feet MLLW. Data collected by the City 
suggests that in places cnntarnination may be considerably deeper. Consequently. a cap Will be 
placed over dredged surfaces resulting in an elevation of -21 feet MLLW which will be 2 feet 
below the authorized channel depth. 

\ \ In -c h.mne I Jrea.'" \\ til reccI \e ..1 U .mbmauon IIf no actllIn. natural recovery. dredging and 
I..- ..l p r ln~ BJ....ed on t'\l stln~ condiuonx. SS\-I.-\.... (\a2;1 and hc WIll require nil action. SSMAs 6a2b 
JnJ fl r_' . :\ JCJ[cJ on the C..l.~ 1 ~Ide " t the \\;1It' I"\\,I~ under the Fishing Fleet. will be dredged tn an 
.' k" .1 II1 'n I lf -1-: 1,''-'1 \ILL\\' I,l remove all ( 1IrHJIllll1 ~Ilt'd -edirneru-; and accommodate marina 
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users. SMA5 6b4 and 6b5 will be dredged to an elevation of -13 feet and capped back to 
elevation -10 feet because there are contaminated sediments at depth. 

Dredging these areas will result in more than 92.000 cy of sediment needing disposal. Capping 
will require approximately 58.000 cy of clean material. 

SSMA 7 (Stations 62+30 to 72+40 and 77+50 and 80+00) 

Contamination in this segmentof the waterway is deep,and in excess of the authorized navigation 
depth 0[ :':19 feet MLLW. Sediments in SSMA 7b2 within the navigation channel between 
Stations 62+30 and 68+00 will be dredged to elevation -26 feet MLLW (elevation -24 feet 
including 2-foot over dredge). This will result in a channel approximately 5 feet below the 
required channel depth for navigation (-19 feet MLLW) in this area. In SSMA 7b3a. the dredge 
cut within the navigation channel will taper from -26 feet MLLW at Station 72+00 to -13 feet 
MLLW near Station 72+40. A cap will be required throughout this area because the majority of 
sediments at this depth and deeper contain chemical concentrations above SQOs. Following 
placement of the cap. the mudline elevation will be 2 feet below the authorized channel depth up 
to Station 72+CD and taper to a final elevation of -10 feet MLLW near Station 72+40. 

Non-channel areas including SSMAs 7a and 7bI (located on the east side of the waterway) will be 
dredged to an elevationof -13 feet MLLWto provide room for potential marinas. SSMAs 7c, 
7dI and 7d2 will be dredged to an elevation of -13 feet and capped back to an elevation of-IO 
feet as contaminated sediments exist at depth at these locations. 

EPA is selecting the approach recommended by the City of Tacoma for remediation and control 
of the NAPL at the head of the waterway (approximately from Station 7f+OO to 80+00) provided 
performance criteria specific to source control are met prior to implementation of the remedy. 
The remed y fo r the head of the waterway includes the following : 

a) Placement of a composite multilayered cap which may consist of sand. sorbent material 
and geotextile membrane over areas that have active NAPL seeps. to cap and contain 
those seeps. (The cap must meet the performance requirements described in Section IV. 
A. and E. above. ) 

b) Dredging of sediments (some of which may be heavily contaminated with NAPU as 
needed for construction of the cap. 

c I The appropriate treatment and/or off-site disposal of the contaminated sediments as 
determined by testing . 

J 1 Placement " f at kast .'- t l ltH thi ck sand caps in areas which do nIH have composite capping 
nutenal . 

r" J Placement lIt .rxheet pile \\JII acm~ .\ the waterway nurth \1t the St.ue Route SOY budge t\1 
pr o vnl e -tabilizauo n between [he CJp In SS\1.-\ 7 and the remainder l l f the naviguble 
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Dredging the channel and slopes will result in approximately81.000 cy of dredged sediments 
needing disposal. Caps will be placed throughout SSMA 7 resulting in a total cap volume of 
approximately I08.()()() cv. 

Since the post-remediation depth proposed for the head of the waterway(between the north edge 
of the SR-509 bridge and the head of the waterway) will be more shallow than the federally 
authorized navigation depth. the City of Tacoma submitted a request to the ArmyCorps of 
Engineers (Corps) on August 19. 1999. to partially deauthorize this portion of the navigation 
channel. Deauthorization is necessary for the cleanup at the head of the Thea Foss to 
substantially comply with the Riversand Harbors Act. which is anARAR. The Corps regional 
office has completed a public comment period on the deauthorization. and has forwarded its 
recommendation to deauthorize this portion of the channel to Corps Headquarters. After 
approval by the Corps. the deauthorization request will be forwarded to the Secretary of the 
Army and then to Congress for approval. 

Thea Foss and Wheeler-Osgood Waterway Cleanup Areas and Volumes 

In summary. the remediation plan for Thea Foss Waterway will result in approximate dredging 
and disposal volumes of 620.000 cy and approximate capping volumes of 255.000 cy. An 
additionalestimated 25.000 cubic yards of sediment and NAPL will be dredged from the heavily 
contaminated area at the head of the waterway for placement of the cap. These sediments will be 
tested to determine the appropriate disposal option. If necessary, the sediments from the head of 
the waterway will be dewatered. treated and disposed off-site. 

The remedial action will result in the complete dredging of approximately 24 acres; capping of 
approximately 32 acres (including some areas that will be dredged and then capped); natural 
recovery of 21 acres. enhanced natural recovery of approximately 4 acres: and no action at 37 
acres. 

Complete removal of contaminated sediments will occur in a substantial portion of the navigation 
channel specifically between the II UI Street Bridge and ISUI Street. The waterway will be left 
deeper than -24 feet MLLW. which is 2 feet below the authorized navigational depth of -22 feet 
MLLW. This will allow for future maintenance dredging of the waterway. Between 15U1 Street 
and approximately station 72+00. the waterway also will be dredged to remove contaminated 
sediments. However. because the channel is narrow and the contamination deep, it is more 
difficult to remove all contaminated sediments from this part of the waterway. Therefore. after 
dredging, a cap \Ifclean sediments will be placed to contain remaining contaminated sediments. 
In thiSarea. the u.p \) f the cap \ \1111 be left at or deeper than -21 feet \lLLW which is 2 teet hl' !t lW 
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waterway will be capped to confine the contam~te(j sediments in place. leaving the channel 
depth in this are» ;.~ ~ an elevation of <!.~tiroximately -10 feet MLLW. Harbor areas that require 
active remediation also will be: (I) dredged to remove all contaminants. (2) dredged to a 
specified elevation and capped. or (3) capped. Areas near the Mouth of the Thea Foss with 
marginal exceedances of the SQOs will undergo natural recovery. Other areas will be capped 
with minimal volumes of clean material to immediately isolate marginally contaminated sediments 
and enhance the natural recovery process. 

Habitat Considerations 

Dredging and capping would sequentially eliminate non-mobile benthos over approximately 56 
acres of bottom area during an estimated 1-2 years of construction. These activities. along with 
natural recovery. would leave a patchwork of clean to much less contaminated bottom that would 
be predominantly native silty sands rather than the existing. organically enriched sandy silts. The 
bottom sediments exposed by dredging or created by the cap till are expected to meet SQOs and 
to rapidly re-colonize with infauna and epifauna. Dredging and capping would cause temporary 
and localized impacts to water quality in the vicinity of the active equipment during construction. 
In-water work would be conducted during periods when few juvenile anadromous fish are present 
in the nearshore waters to reduce or eliminate the risk of direct impacts to this important 
resource. 

Remedialactivities would result in a small decrease in overall area (0.21 acres) below the mean 
higher high water level (MHHW) due to capping of the bank areas. Total area between MHHW 
and elevation -10 feet MLLW would decrease by up to 4.6 acres due to dredging to remove 
contamination. Deeper water habitat area (deeper than -10 feet MLLW);would be increased by 
that same 4.6 acres. but this is judged to be an unavoidable adverse impact. which'requires 
compensatory mitigation. Habitat quality overall should be improved throughout the two 
waterways because of the removal or continement of contaminated sediment. Additionally. 
provision of soft or organic-rich substrates beneficial to salmonids (e.g.. "fish mix" or a silt-sand 
mix) will be investigated for use as final capping material. 

EPA will require compensatory mitigation consistent with the bay-wide mitigation and 
performance standards discussed in Section IV.F. to offset any loss of habitat, as well as careful 
timing and monitoring of dredging and capping activities to assure minimal short-term impacts 
and minimal disrupt ion of migratory salrnonids. The resulting substrate should greatly benefit fish 
and wildlife resources by removing and isolating highlycontaminated sediments from biological 
uptake. EP.-\ WIll JISt) ensure co nservatio n measures are taken {(1 pr o tect ES.-\ listed species. 

B. Hylebos Waterway 
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1993. Under the AOC. the HCC has collected more than 500 physical. chemical. and biological 
samples in two sampling rounds to characterize the nature and extent of contamination. and has 
developed a cleanup plan to address areas that exceed the SQOs set forth in the 1989 ROD and 
the 1997 ESD. The HCC also has evaluated the potential for sediment recontamination after 
cleanup. and has inventoried and evaluated potential disposal sites for dredged contaminated 
sediments. 

During the course of pre-design studies. it was determined that two areas of the Hylebos 
Waterway should be addressed separately from the overall waterwaycleanup described in this 
ESD. because the materials present are different than the rest of the waterway sediments. In one 
area. a group of wood products companies (known as the "Wood Debris Group") are working 
with Ecology to investigate the extent of wood debris in the turning basin at the head of Hylebos 
Waterway. They are also evaluating options for remediation of wood debris. Ecology's public 
comment period for the Cleanup Action Plan for the wood debris cleanup closed July 28. 2000. 

In the second area. Occidental Chemical Corporation is working with EPA under a separate AOC 
for two Removal Actions to investigate the extent of. and cleanup options for. a subtidal area 
known as "Area 5106" and a contaminated embankment in front of the former Occidental facility 
and an adjacent property at the Mouth of the Hylebos Waterway. In Area 5106. the nature of the 
sediment contamination is different than other Hylebos sediments. and. if excavated, would 
require treatment prior to disposal. This area is referred to as the "Area 5106 and Embankment 
Study Area" in Figure 3a. EPA has issued a separate proposed Engineering Evaluation and Cost 
Analysis (EFlCA) documentfor Area 5106 and is receiving public comment during August 2000. 
After responding to public comments, EPA will prepare an Action Memorandum (analogous to 
this ESD) to implement the removal action. For the Area 5106 sediments. the EFlCA addresses 
only those sediments that require treatment prior to disposal. A separate comment period for the 
embankment area is expected in the fall 2000. EPA's selected action for the embankment area 
will also be documented in an Action Memorandum. Sediments around and under the 5106 
removal area that exceed SQOs but that are outside of the embankment will be addressed under 
this ESD in the overall Hylebos cleanup. Depending on the selected remedy in EPA's Action 
Memorandum. an estimated 20.000 cy of treated dredge material from Area 5106 could be 
disposed of in one of the selected disposal sites identified in this ESD. Because the Area 5106 
may bedisposed of in one of the selected disposal sites after treatment. the estimated 20.000 cy 
volume has been included in the estimated total disposal volume for this ESD. 

Hylebus Waterway Subtidal Cleanup 

The.' HCC ~ \tUJIt':-. showed {hal extensive .1 1e' J\ at the' mouth and head (1 f the' Hylebox Warerwav. 

.ind Illi llt' irmued Jre.'J '; In the nildJIt' \11 the.' \\ .Il t'f\\ay . are co nturmnated with chlorinated I l f~ J n l C 

\.'ht'l lll (JL~ IlnciuJ lng P CB ~. pC' :-- tl\.'IJt',\ . hex.rcn loru benzene. .i nd he xachl orobutadie ne I . PAH :-. . .md 
metal- , .\IlL! \\ til requrre rc'Illt'JI ~ItI \l n 

Lnder tli l' rcq urrcmeru. l\f the ,-\OC [ht' HC(" ,k \ c' l\lred J Pre-Remedi al DeSIgn Evaluauon 
R, _T I\rl 1\ll\'t'lllhc'r x I qqlli. w hich l·(l I1 { J l n ~.1 [' I l' r il ~ e.' d cle anup pl.m tor co ruarn mated <ediment s 



~ 

in the Hylebos Waterway. and proposed disposal sites for dredged sediments. The proposed 
cleanup plan is shown ~1 Figures 3a-c. and is described in more detail in the report, 

As shown in Figure 3a. most of the waterway north of the II \h Street Bridge is to be dredged 
under the cleanup plan. The area in front of Ole and Charlie's Marina (Sediment Management 
Area. "SMA" 511). within and in front of the-Chinook Marina (SMASO I ),-anda small area near 
the II til Street Bridge (SMA 502) contain only low-level contamination and will be monitored as 
natural recoveryareas. 

In the middle of the waterway (Fig. 3b), three areas will be dredged: SMA 421 in front of Taylor 
Way Properties. SMA 321, a small area near Buffelen Woodworking. and SMA 322 in front of 
Murray Pacific Corp. (now Port of Tacoma). Modutech, and Hylebos Marina. There also are 
four small natural recovery areas in the middle of the waterway. 

At the head of the waterway (Fig. 3c). most of the waterway from approximately station 110+00 
to station 147+00 will be dredged. with the exception of a small natural recovery area at the 
General Metals graving dock and in front of the General Metals facility. In the upper turning 
basin. a small area of chemical contamination in front of the Puyallup Tribe's Outer Hylebos 
property will be addressed as part of this cleanup. The remainder of the upper turning basin will 
be addressed under a separatecleanup by the Hylebos Wood Debris Group. There are also some 
smallnatural recoveryareas in the upper turning basin. 

As discussed in Section IV. the cleanup must protect against exposure of buriedcontaminated 
sediments in the future. Basedon existing information, EPA has designated areas for cleanup 
where there are high or moderatesubsurface contamination levels that have a greater potential for 
exposure. due to their proximity to the navigation channel or remediation-dredge areas. There are 
a few sampling stations with lower-level subsurface contamination. or with insufficient subsurface 
data to refine the dredging volume. In these instances these areas will require further evaluation 
during design to determine which areas present a long-term risk of exposure of significant levels 
of subsurface contamination (e.g.. an estimated 20.000 cy area noted as SMA S44 in Fig. 3b 
must be refined). For the remaining areas not identified for EPA action in this ESD. where and 
when future dredging or excavation will occur is unknown. but any such activity will be overseen 
by regulatory agencies as required under the Clean Water Act and the Shoreline Management 
Act. thus immediate removal of such subsurface sediments is not required. EPA does. however. 
encourage parties with devetopment needs that involve dredging to consider coordinating their 
activities with EPA's cleanup schedule. Such a coordinated effort could serve to reduce cost and 
strearn lme adrnirust rauve processes for property owners more than If they wait to initiate work 
arter the Superfund cleanup This issue IS discussed further in the following section. Hvlrbos 
\\'(/ / l'nll/\' C II'f IflU/1 .41"('C / .1 unci t 'o lumrs. 
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The cleanup areas shown in Figures 3a-c represent a preliminary cleanup plan. with specific 
dredged material management areas and volumes to be finalized and approved by EPA in 
remedial design. 

Hylebos Waterway Intertidal Cleanup 

Figures 3a-c also show intertidal areas that require cleanup. The plan presented in the Pre
remedial Design Evaluation Report is for 11 .6 areas under dock/structures and isolated intertidal 
areas to be capped. However. whether intertidal areas will be dredged or capped will be 
reevaluated in the design phase on a property by property basis. taking into account factors such 
as: 

•	 protectivenessof the proposed cap. 
•	 compatibility with current land use. 
•	 property owner's willingness to implement use restrictions on the capped area and/or 

ensure such restrictions will run with the land. 
•	 engineering constraints. and 
•	 avoidance of habitat impacts and any necessary mitigation required under CWA Section 

404. 

Some intertidal cleanup actions have been addressed by individual property owners working with 
Ecology. Those intertidal cleanups where EPA has approved the final cleanup will not require 
remediation as part of the overall waterway cleanup. EPA will. however. determine whether 
long-term monitoring is needed at these properties as part of the waterway design process. To 
date. EPA has approved the intertidal cleanups at SMA 232 at General Metals of Tacoma and 
SMA 241 at the former USG Interiors facility (see Figure 3-e). 

Hylebos Waterway Cleanup Areas and Volumes 

The total area of the Hylebos Waterway is 285 acres. Under this cleanup plan. 85 .5 acres of open 
access areas (825.000 CYl will be dredged. 11.6 acres (95.000 cy) of intertidal and dock/structure 
area will be either dredged or capped depending on the final remedial design. and 20.7 acres are ' 
natural recovery areas. Additional acreage will be cleaned up under the Occidental Chemical and 
Wood Debris Group response actions. The total dredging volume represented by the sediment 
cleanup shown on Figures 3a-c is 845.000 cy. which includes the 20.000 cy estimated for SMA 
544. For the purposes of estimating needed disposal site capacity. EPA. has assumed that both 
5 YtA 544 area. and the Intertidal or dock/structures areas will be dredged for a total of 940.()(){) 
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additional dredging by the Corps at the request of waterway users. This would increase the 
volume of sediments dredged and requiring contined disposal. but would address waterway users' 
concerns about shoaling in the navigation channel. It would also minimize future ecoiogical 
impacts due to dredging by helping to ensure that no further dredging of the Hylebos Waterway 
would be needed for many years. 

Some property owners also may wish to include additional dredge areas if their future use plans 
may require dredging and. as a result. risk future exposure of buried contaminated sediments. 

..Because of the difficulties associated with dredging and disposal of contaminated sediments, EPA 
encourages property owners and waterway users to consider any current or future additional . 
dredging needs and to discuss with EPA whether this dredging can be coordinated with the 
cleanup. While dredging solely for navigation or other development purposes is outside the scope 
of this Superfund action. EPA will work with private parties and the Corps to integrate additional 
dredging activity into the remedial design schedule if there is interest by the parties. For the 
purposes of determining needed disposal site capacity. EPA has estimated that an additional 
120.000cy of capacity may be needed if a Corps dredging project and dredging by other 
waterway users is included in the cleanup. 

A number of factors could .alter EPA I S estimate of 120,000 cy of additional sediment resulting 
from dredging. EPA's estimate of 120,000cy is based on a conditions survey conducted by the 
Corps that estimated 120,000 cy of dredging would be needed to address shoaling areas that are 
currently impacting navigation in the waterway. The Corps' 120,000 cy estimate includessome 

.
overlap with the CERCLA remediation areas, however, it does not include any additional 
dredging to address contaminated surfaces that may remain after the shoaling areas aredredged, 
whichcould increase the volume. The Corp's estimate also does not address any potential needs 
for development purposes. The draft ESD cited an additional volume 0(300.000 cy based on the 
possibility of a much larger Corps dredging project beyond the shoaling areas identified in the 
Corp's conditions survey. 

To pursue any Corps dredging project would require resolution of a number of issues that cannot 
be fully addressed at this time. including level of interest by private parties. For example. any 
navigation dredging would need to be initiated by a local sponsor and would require private 
parties to coordinate with the Corps to determine the precise dredging volume and subsequent 
cost sharing arrangements required for dredging and disposal. EPA encourages parties with an 
interest In additional dredging to work together to resolve these issues. 

Habitat Considerations 

RemCUIJI JCt!\·1l1eSin the Hy lebux \VJlerWJY would result in the dredging and/or capping nf 
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groups. and members of the public. EPA met with these parties in an effort to: I) identify 
potential disposal sites that meet the criteria set forth in the 1989 ROD. 2) discuss the pros and 
cons of each site and J ) 'narrow the list of potential sites to those sites most acceptable to EPA 
and other parties, Ten sites were identified by this process. EPA's further internal analysis 
narrowed the list to a few candidate sites. 

In June 1999. EPA issued a fact sheet that presented EPA's evaluation of disposal sites for 
confmement of contaminated sediments dredged from Thea Foss, Wheeler-Osgood, Hylebos, and 
Middle waterways. The fact sheet described the factors used to evaluate the disposal sites and 
provided a refined list of promising sites. The list included nearshore fills at Blair Slip I and St. 
Paul Waterway, and confined aquatic disposal sites at Mouth of Hylebos and the Hylebos Upper 
Turning Basin. Along with these four in-water sites. EPA retained the option to send some 
volume of contaminated sediments to a regional upland landfill. EPA stated that it would focus 
further technical evaluations on these promising disposal sites. EPA also solicited public 
comment on the evaluations and information provided in the fact sheet and the proposed disposal 
site list. The comments received on EPA's refmed list of disposal sites were considered in 
developing this ESD. and are discussed in Section X. 

Subsequent technical evaluations indicated that construction of the Hylebos Upper Turning Basin 
disposal site would involve serious technicalchallenges, and may adversely impact migrating 
salmon. TIle proposal for the Hylebos Upper Turning Basin disposal site was to build an 
underwater confined aquatic disposal (CAD) facility at the end of a long, narrow channel, in an 
area of low circulation and flushing. Due to ongoing deposition of fine sediments with high 
organic content, near-bottom dissolved oxygen levels drop below levels necessary to support 
sensitive aquatic species for much of the summer and fall. Dredging and disposal may further 
reduce dissolved oxygen levels. The turning basin is located at the mouth of Hylebos Creek. ::!. 

salmon bearing stream. Fish must pass through the disposal site to reach HylebosCreek. In 
EPA's judgement. the Hylebos Upper Turning Basin disposal site. while not infeasible, had some 
serious technical challenges to overcome. and it is uncertain whether migrating salmon could be 
protected during construction. For these reasons. EPA has not selected this disposal site. 

In November 1999, EPA issued a draft ESD proposing disposal of dredged contaminated 
sediments at three in-water disposal sites: Blair Slip 1. St. Paul Nearshore Fill. and a CAD at the 
Mouth of the Hylebos Waterway. EPA believes the Mouth of Hylebos site satisfies EPA's 
threshold criteria of overall protectiveness and compliance with ARARs. and iscost effective and 
technically irnplerneritable . However. based on public comments and further evaluation of the 
Mouth uf Hylebos disposal site. EP.-\ has determine d that it is not an administratively 
implernentable alternative at this time. Several issues have,been raised about use of the Mouth of 
Hvlebox Wuterway dixpoxal site that haw' not been resolved. including : 

I I 
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4) a waiver or Plan amendment of the City of Tacoma's Shoreline Master Plan would be 
needed. because the majority of the mouth of Hylebos site is in the district S-13. which is 
designated a "conservancy environment": and 

5) numerous adverse comments received from homeowners. members of the public. and 
environmental groups. 

All of these issues could potentially be resolved. however resolution is expected to be time

consuming. During that time. cleanup would be stalled.
 

Because EPA has determined that the Mouth of HylebosCAD is not an administratively
 
implementable alternative at this time. EPA is selecting upland disposal in a regional landfill as an
 
element of the CERCLA remedy in conjunction with the Blair Slip I and St. Paul Waterway
 
disposal sites. EPA has determined that the upland regional landfill alternative is feasible and
 
cost-effective. and best meets the CERCLA evaluation criteria.
 

After the public comment period on the draft ESD closed (February 2000) and the many issues
 
concerning the CAD site at the Mouth of the Hylebos were clarified. a group of four Hylebos
 
Waterway potentially responsible parties hired a neutral third-party facilitation firm. Merritt and
 
Pardini. and requested EPA's support and participation in a public outreach process to develop a
 
solution for disposal of contaminated sediments dredged from Hylebos Waterway. EPA
 
participated in the outreach process. which consisted of a series of three workshop sessions held
 
over a three-month period from March through June 2000. A summary of the workgroup
 
sessions and the workgroup's "Consensus Statement and Conclusions" were provided to EPA on
 
June 21. 2000. The consensus statement is to:
 

I) Maximize the capacity of Blair Slip I:
 
2) Maximize the use of upland industrial till site(s) (i.e.. Kaiser. others);
 
3) Upland disposal, capping. and Puget Sound Dredged Disposal Analysis [PSDDA; now 

Dredged Material Management Program (DMMP)] disposal as appropriate for residual 
volumes based on successful implementation of items I and 2: 

4) Make sediment available for a treatment bench test if requested by a vendor; and 
5) Based on assumed volume (of 94D.OOO cy) and contingent on the success of items I 

through 4. the Mouth of Hylebos CAD site is not part of this consensus statement . 

In response to these recommendations. EPA agrees with the workgroup's recommendation (item 
I) that the capacity l l f Blair Slip I be maximized to the extent practicable. EPA will also extend 
this recommendat ion to the St. Paul Waterway disposal site. The outreach forum's 
recommendation on upland industrial till (item 2) was presented in sufficient concept -level detail 
tIl allow to r further development during remedial design. The in format ion presented in the'. 
recummendauon. \\; l.~ not. however . -urticient to allow EPA tl l se lect alternative on-site upland 
dixpo xa l :>ltc .,> r.uher than dlSpl lsal I I I drc Jgcd materials in an upland rcglnnallan lHil1. EPA will 
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effective. then EPA will consider these on-site alternatives as a means to reduce or eliminate the 
need for disposal at an upland regional landfill. 

EPA's ESD includes upland disposal. capping and DMMP disposal as appropriate (item 3). EPA 
is also willing to make contaminated sediments available to a vendor for bench testing of 
treatment technologies (item 4), if requested and if compatible with the cleanup schedule. but will 
not. require any such testing of the potentially responsible parties (rRPs). 

In summary. EPA has selected Blair Slip I and the St. Paul Nearshore Fill and disposal at an 
upland regional landfill as disposal sites to contain contaminated sediments dredged from Hylebos, 
Thea Foss. Wheeler-Osgood. and Middle Waterways. The location of these disposal sites is 
shown in Figure 4. EPA will consider an upland on-site fill as an alternative to disposal at an 
upland regional landfill if it meets the criteria discussed above. More detailed information about 
the selected disposal sites is provided below. 

B. St. Paul Nearshore Fill 

The St. Paul Nearshore Fill (see Fig. 4) will consist of a containment berm and dike of clean 
dredge material and/orselect fill material across the mouth of the waterway. New intertidal 
habitat will be constructed on the face of the berm. 

The fill will create an upland area on top of which Simpson Tacoma Land Company (hereafter 
Simpson) plans to expand its manufacturing facilities. In order to accommodate the volume of 
material that needs to be dredged from the Thea Foss. Wheeler-Osgood. and Middle waterways. 
the St. Paul Waterway must be deepened. A preliminary facility layout that will be refined in the 
final design process indicates that the St. Paul Fill will have a capacity of approximately 600.000 
to 750.000 cubic yards. EPA requires that the St. Paul Nearshore Fill be utilized to its maximum 
feasible capacity. Once all the contaminated material that needs to be disposed is placed into the 
St. Paul Fill. the area will be covered by a 6 to 7 foot thick cap. 

Construction of the St. Paul Fill will require relocation of the log haul-out facility currently 
located at the head of the St. Paul Waterway. Simpson is proposing to relocate the facility to the 
inner end of the subtidal portion of Middle Waterway. at the mouth. Simpson will need to receive 
approval from Ecology to ensure that their plans are consistent with Ecology policy concerning 
new log rafting and haul out areas. The relocated log haul out facility must be designed to avoid 
and minimize habitat impacts ;l:10 to mee t the Best Management Practices (BMPs) in the Cj ~ y of 
Tacoma's Shoreline Program and comply with practices recently agreed upon for log haul out in 
Hylebox Waterway (e.g. no log grounding and bark control) . Design details of the facility will 
also need to be approved by EPA. 

The creation of the nearshore fill Will result in the loss of approxirrutely I-' .n acres of littoral and 
-ubudul aquatic habitat. including 7.0 acres Ilf mudflats. This particular habitat loss ix llf great 
concern ttl EP:\ . the Trustee's. [ile: Puyallup Tribe. and other interesteu parties. Although the Site 
Iu., [1c.'t'ndeg rJJ t'd ~ : 111 ,(1'1"11: IfhJl h: ;·;.: ' ,lnJ \.· (l fl1 fl1 c.' rC I ~ t1 nJ\'ig Jtinn u xc. it still prov idex important 

z c, 'i '. '! -l \ . , .: ., .. 



fish and wildlife support functions (refugia. feeding. migration) and compensatory mitigation is 
required to offset loss of habitat and other impacts. 

After evaluation and input from the interested parties. Simpson developed a compensatory 
mitigation plan to offset losses due to the proposed nearshore till. The mitigation plan was 
designed to emphasize recovery for migratory salmonid populations by providing a nearshore 
habitat connection between the Puyallup Riverand other existing nearshore habitats. The plan 
includes approximately 25 acres of estuarine habitat comprised of 15 acres of enhanced and 10 
acres of created intertidalhabitat. creation of a tidal channel and wetland marsh with a fresh water 
source. and preservation of land for a potential connector channel between the Puyallup River. the 
marshland, and Middle Waterway. 

At this time, EPA is uncertain of the ability of the Upper Middle Waterwaymitigation area to 
fully function as claimed. EPA believes there are insufficient baseline fish use and salinitydata in 
both St. Paul and Middle Waterways to provide reasonable assurance that juvenile salmonid use 
will equal or exceed current use levels within the St. Paul Waterway impactarea. This 
uncertainty is partially related to the fact that the St. Paul Waterway is closer to the Puyallup 
River and its associated fresh water turbidity plume compared to the more distant upper Middle 
Waterway. Consequently, the provision of a perennial source of river water to the compensatory 
mitigation lands in the upper Middle Waterway is critical to its functional success toward 
conservation and recovery of salmonids. 

The Habitat Plan (Apri12000) notes an option for supplying fresh water from the Puyallup River 
via rehabilitation and use of a City of Tacoma soon-to-be-abandoned water linealong Illb Avenue 
that will become available in the year 2000 after a new water line is constructed. This pipeline 
option could potentially allow transfer of the necessary volume of fresh water to the Middle 
Waterway to achieve immediate benefits to salmonids. including development of brackish marsh 
habitat. In the future the pipeline could provide fresh water to potential restoration of intertidal 
brackish marsh and tidal channel habitats in the Delta Reserve/former industrial properties south 
of I I th Avenue. 

EPA is requiring that this pipeline option. and other fresh water source(s) as necessary to meet the 
volume specifications, be implemented to assure full function of the mitigation project and. in 
part. to compensate for resource losses from the remedial activities in the Thea Foss Waterway. 

Design of the pipe must meet the following requirements: 

J J Maximize flow volume. but Jt a minimum must provide enough volume tu create 
J rre ...hwater lens SIX inches deep under xtratified conditions and extends at leaxt 
two -thirds the leng th ut the waterway. Pumped artesian well water can be used as 
neve.... sJry tn achieve the mirurnum tluw volume..\ pprupriJ.tely treated stnrmwu ter 
Il l" -ro rmw.u er rh.u meets the appro priate discharge standards ma y also be used to 

-upplement the tluw. but the preferred supple mental source ix artesian well water. 
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D. Upland Regional Landfill 

For the purposes of evaluating the upland regional landfill alternative. EPA identified two upland 
regional landfills that have the capacity to accept the possible dredging volume of Hylebos 
sediments: Roosevelt Regional Landfill near Goldendale. Washington. and Columbia Ridge 
Landfill near Arlington. Oregon. These sites are licensed Subtitle D commercial landfills. Bulk 
chemistry testing during pre-design indicates the sediments in areas ocher than "hot spots" (see 
Section II.C.) are suitable for disposal in a Resource Conservation and Recovery Act Subtitle D 
landfill for solid waste; additional testing will be done in design to confirm this. Both are 
approximately 200 miles from Tacoma. Dredged sediments would be offloaded landside into a 
confined stockpile/dewatering area. The location of this temporary disposal area has 'not yet been 
identified. however. there are vacant parcels on the shoreline in the vicinity of the dredging 
project that would provide sufficient capacity. Depending on the weather and water content of 
sediments. an extended period may be required for dewatering. The free water and interstitial 
water drained off during the rehandling process would be treated as necessary to meet water 
quality standards as required by the Clean Water Act and then discharged back to the waterway. 
After the sediment has been dewatered. it would be loaded into trucks. transported to a rail 
transfer facility. and transported to the landfill by rail. No compensatory mitigation is deemed 
owing for disposal of material into an upland regional landfill; although the requirement to avoid 
and/or minimize adverse impacts is still applicable. 

E. Utilization or Disposal Sites 

The City of Tacoma has recommended to EPA that the Thea Foss and Wheeler-Osgood 
contaminated sediments be placed in the St. Paul Nearshore Fill and. if possible. also the 
contaminated sediments from Middle Waterway. Blair Slip I and an upland regional landfill 
would then be used for the contaminated sediments from the Hylebos Waterway. EPA supports 
this mix but reserves the tlexibility to allow the PRPs to make adjustments during design based on 
final disposal capacity. volumes. and timing. EPA also will continue to review disposal site 
designs to ensure that environmental impacts are minimized and unavoidable impacts are 
adequatelycompensated. 

VII. STATUS OF SOURCE CONTROL 

A. Background 

The ROD recognized that the sources Ilf contamination throughout the CB/NT Superfund site 
would have to be' cuntrnlled beture sediment cleanup could be achieved . The cleanup strategy 
tur CB/0:T has been tI l eliminate ur reduce nngoing sources of problem chemicals to the extent 
pracucuble berore unpleme nung in-water c leanup acti ons. While Supertund is an effective tool to 
cle.in lip ~xlslIng cont.rmin.uion. other authoritie: are needed til addrexx ongoing releases. Several 
te-deLIl. '\Jte .uul Ipc:1I rrpgrJnb were IJe'n1itie'd ~h IIHlls (ll addre:« source control independentlv 
" I Surl'rlund III I <I\\) . f:P.-\ .lnJ h(ll,'~~ ,' nll' rc' d 1111\ ) :111 agrt't'nlt'nt (hJI identified the EUllug y 
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Commencement Bay Urban Action Team (UBAT) as lead for implementing source control 
actions. Ecology uses many regulatory tools to control sources, inciuding the Model Toxics 
Control Act (MTCA) to address upland and groundwater sources and pollutant disc ii ~~g ,: permits 
under the Clean Water Act to address direct discharges to the waterways. Ecology reports its 
progress on the control of sources to EPA and consults with EPA on whether source control is 
sufficient to move forward with in-water clean up actions. 

This ESD does not propose any changes to the source control strategy set forth in the 1989 ROD 
or the 1992 Source Control Strategy. However. additional information is provided below on how 
the strategy is being implemented at Thea Foss. Wheeler-Osgood, and Hylebos waterways. 

The administrative mechanism used by Ecology to inform EPA of its progresson source control is 
a series of reports called Milestone Reports issued for each problem area identified in the ROD. 
There are five types of Milestone Reports and their purpose is as follows: 

Milestone I - On-going Confirmed Sources Identified. Ecology has investigated and 
evaluated aU potentialsources. and identified all on-going. ,:,::; nJ'i.rrr: .:: : sources of ;:;:-oblem 
d iernicals. 

Milestone 2 - Essential Administrative Actions in Place for MajorSources. Ecology has 
issued administrative actions. such as orders, consent decrees, or permits, to address 
major sources of problem chemicals in each problem area to ensure that they willbe 
controlled to the extent necessary to prevent sediment recontamination. Major sources 
are those most directly linked withcurrent sediment impacts. 

. l' 

Milestone 3 - Essential Remedial Action 'Implemented for MajorSources.. Ecology has 
implemented all of the remedial actions. such as upland soil cleanup. adoption of best 
management practices. storm drain cleaning. etc.. for all major sources. Essential remedial 
actions are those needed 'to eliminate or reduce those contaminant sources that are most 
likely to recontaminate sediments. 

Milestone 4 - Administrative Actions in Place for All Confmned Sources. Ecology has 
implemented all of the administrative actions discussed under Milestone 2 for all 
confirmed sources. 

\-liJestone 5 - Remedial .:,'.'__ tion !mo lemented for All Sources. All essential source control 
work under the decrees. orders. or permits has been completed. 

T Il date. Ecolugy.hax completed the following Milestone Reports for Hylebox. Thea Foss. and 
Whct'kr-Osgllod waterways: 

vlnurh «t Thea Fl1 ",,>: vlilextune» I rhrouvh :)
 

Head \It Thea Fl\' " \l ik"tllnC\ I and 2
 
\\'hcck l" ( ) 'o ~ ' 1I 1J : .\lIlc', [llnc' '> I !h r l\\I~h 'i
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Mouth of Hylebos: Milestones I through 5
 
Head of Hylebos: Milestones I through 5
 

EPAexpects that all Milestone Reports will be submitted and approved by the end of 2001. 

The following sections provide more detailed information about completed and on-going source 
control actions at Thea Foss. Wheeler-Osgood. and Hylebos waterways. Because the nature of 
the sources of contamination are quite different between the Thea FosslWheeler-Osgood . 
Waterways and the Hylebos Waterway. the types of source control implemented and issues 
associated with them are different. While much of the source identification and control work at 
all waterways has focused on working with individual facilities. Thea Foss Waterway has 
presented some unique challenges due to several large storm drains discharging into the waterway 
and multiple sources and deposits of NAPL. 

B. Thea Foss and Wheeler-Osgood Waterways 

Ecology identified numerous sources to the Thea Foss and Wheeler-Osgood waterways and took 
cleanup action. Some of the sources that were cleaned up include the following: 

D Street Petroleum (groundwater at petroleum facility)
 
Superior Oil{groundwater at petroleum facility)
 
UNOCAL (groundwater at petroleum facility)
 
BP Oil (groundwater at petroleum facility)
 
Totem Marine Services(boat yard. hull washing)
 
PicksCove (boatyard, hull maintenance. stormwater)
 
J.M. Martinac (shipyard. storrnwater and sandblast grit on beach)
 
Marine Iron Works (storm drains)
 
West Coast Grocery (storm drains)
 
1147 Dock Street (bank contamination)
 
Chevron Bulk Plant (soils)
 
MPSrrruck Rail Handling (storm drains)
 
Kleen Blast (storm drains)
 
Olympic Chemical (groundwater)
 
City-owned parcels (various historical sources on west shore)
 

In addition to Ecology's efforts to control independent sources at Thea Foss and Wheeler
Osgood waterways. the City of Tacoma has been actively invol ved in controlling municipal 
SllurCeSby irnplernenting the Storrnwater Management Plan for Thea Foss Waterway. The 
program IS required as part (If the City's :\PDES permit and lays out a step-wise . on-going 
pI'llCrSS tor characterization I) f effluent. identification and prioritizat ion llf potential chemical 
" lur(c". Je[ll)n , tI' JJJrr 's ,1 )UreC \. JIlJ Il1 I)nltl lrJn~ ~ l ll d reporting un 1c'\lIILS L'nder this pr(\gr~lm. 

!l1t' Clt ~ , 11 T ,I( ' )111.1 I1J.' 1.·' \(lI.1 uC!ed hundreds \I f mxpect ions , required businesses to implement best 
11\ .1Il .l ~ c' I11 c'l ll r rx (\(c" . .ind reljlllrc'J ,:kJ n m~ , If -r.i rrnwatcr drains. line'S and catch basins. These 
.I(!I\)n ,. 1.· llllrkJ \\1111 b: I II(\~y'\ l'r(\lr!\. 11 .1\c' climmated ur reduced numerous ,signiticant S\lurec'\ 
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Ongoing sources of sedimentcontamination from these facilities have been addressed through a 
variety of permit and cleanup actions. including excavation and/or capping of upland 
contaminated soils. groundwater pump and treat. installation of sheet pile barrier wails. control of 
industrial and storm water discharges. and long-term monitoring programs. Appended to the 
Milestone 3 and 4 reports for the Head of Hylebos Waterway are evaluations of the effectiveness 
of groundwater and stormwater controls in preventing sediment recontamination after the 
completion of source control actions. These technical memoranda describe a conservative 
approach. based on data coUected after source control actions have beencompleted. to estimating 
storrnwater and groundwater contaminant loads to sediments. A similar analysis was completed 
for Mouth of Hylebos facilities in the Mouth of Hylebos milestone reports. The evaluation 
concluded that. in general. there was a very low risk of recontamination of Hylebos Waterway 
sediments from groundwater or stormwater discharges. Nonetheless, in accordance with the 
ROD. Ecologywill continue to monitor and evaluate the effectiveness of source control actions. ' 

VIII. SUPPORT AGENCY COMMENTS 

Ecologyconcurs with this ESD. In particular, Ecology supports EPA's efforts to work with the 
Corps to integrate the Superfund cleanup on the Hylebos Waterwaywith a navigational dredging 
project and dredging for private development purposes. Ecologyoffered to explore grant funding 
opportunities to facilitate this additional dredging. Ecology is concerned about responsibility for 
oversight of navigational dredging of contaminated sediments after the Superfundcleanup. 
Finally. Ecology encourages EPA to begin cleanup in 2001. 

The Puyallup Tribe also concurs with this ESD. However. the Tribe stated concerns about a 
number of things they believe need to be emphasized in the remedial design to support salmon 
recovery. These include: 

a) emphasize permanence and long-term effectiveness in the cleanup design:
 
b) design intertidal cleanups to prevent or minimize habitat loss: and
 
c) avoid use ofnatural recovery as a cleanup method as much as possible.
 

The Tribe abo stated their support for the bay-wide mitigation approach (see Section IV.F.) and 
providing "up-front" mitigation to address uncertainty in mitigation plans. 

EPA will continue to coordinate with Ecologyand the PuyaUup Tribe to incorporate their 
concerns to the extent possible during remedial design and implementation of the cleanup. 
Concurrence letters from Ecology and the Puyallup Tribe are attached as Appendix B. 

IX. AFFIR\I.-\ TIO:\ OF THE STATCTORY DETERMIi'iATION 

Conxidermg the new mturrnauon [hat has been developed in this ESD and in the Administrative 
R::.' (\ l!\J. EP.-\ believe- th.u the cleanup plan IS and will be protective II I human health and the 
~ 11 \ 11" (l 1l 1l1 e' 11 t. ( i ll11p lie''' \\il h Federul. S( Jte Jnd Trihu] requirement s that are applicable. or relevant 

Jnd .rppropnate I I ) tlu-. remedial acuon as rdenufied in the ROD (with the addition of ESAl. and is 
L'''" t·dkl·tl\'c' , Tlu- r c ll1e' J \ uuhzes perm.ment -u lut ion-; and alternative treatment tcchnolouies III . 
t h l ' Ill,l\II11UI11 c'\( c'llI [ ~I '.ld ll'.lhk t,ll' tlu -, " Il l' , 11,1\\'L'\'er. hClaU ,\C tre.uruent was nut tound to he'
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practicable. this remedy does not satisfy the statutory preference for treatment as a principle 
element. Because this remedy will result in hazardous substances remaining onsite above health
based lc vcis. J review will be conducted within tive years after commencement o f ~ ~ :: remedial 
action to ensure that the remedy continues to provide adequate protection of human health and 
the environment. 

x. PUBLIC PARTICIPA nON ACTIVITIES'. . 

EPA has held regular public meetings and has issued many fact sheets to update the public on its 
activitiessince the ROD was signed in 1989. Because the selection of disposal sites was of 
particular interest to the public. EPA has held a series of "Disposal Sites Forum" meetings since 
1996. In these meetings. options for sediment disposal were discussed with members of the 
public. government agencies. Native American tribes. environmental groups. and industry 
representatives. The group developed a list of candidate sites considered "most promising" for 
sediment disposal. All of the sites that were considered by EPA are on that list. 

EPA mailed a fact sheet and held a 45-day public comment period from July I. 1999 to August 
16. !999 on its pro:,()sed refined list of disposal sites. The refined list included four sites. 
Approximately lCO people attended a public meeting on June 21. 1999 to discuss the refined list. 
as well as the latest information on source control and the waterway cleanup plans. EPA also 
held two meetings with homeowners who live near the location of the proposed Mouth of 
Hylebos disposal site onJuly 28. 1999 and November 3. 1999. for a more detailed discussion of 
that disposal site. On January 12.2000. Chuck Clarke. EPA's Regional Administrator. met with 
residents of Marine View Drive to hear their concerns about the proposed Mouth of Hylebos 
disposal site. 

EPA considered the comments received from the public in developing the draft ESD. EPA 
received more than 20 letters commenting on the June 1999 fact sheer. Many letters urged EPA 
to move forward with the cleanups of the waterways and to select the St. Paul Nearshore Fill site 
as a disposal site, There were also letters expressing opposition to the Mouth of Hylebos disposal 
site. .The issues raised in these letters included concerns about noise during construction, 
concerns about construction activities impeding water access. the site's geologic stability. the 
impact on property values. the potential effect on the drinking water supply. the impact on 
homeowner views. and others. EPA also received comments from a number of people who 
support disposal on state-ow ned aquatic land.'; and who urged use of a CAD site. 

EPA mailed J- tact sheet Jescribi ng the drurt ESO ttl 130() people. A public comment period WJ-S 

he ld trorn November 29. IYl)l) tll January J. 2()()() . Over 100 people attended a public meeting 
held by EP.-\ on December X. IYI.)l) ro Ll iscuss ItS proposal and take comments from the public. A 
request tur In e xtensiun [il the c nmrnent paillJ \ \J-S received. and the date to submit public 
(I lmmell r \\~ l:'l c' \I enJeJ until February 2. 2()( J( 1. 

Ep ·\ ,...· I.·l · \ \ ·;..d !:--ll l "'il1lllerl! k {[ ~' r , du rt!1 ~ li 1;.' ruh1il.' (\l n1£ll c' n[ rc'fll l lJ .\ IJny letters c'..~p re s"c'J 

"r["hl[\, '11 I " ql ~' [""11 " ' c' J \b,urh ,'1 ll\ k'h,l , ,ll, plh ,d ' He.' and III thl' rr" r1h c' J cleanup JI.·ti'lll at 
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the head of the Thea Foss Waterway. Comments were received from the Puyallup Tribe and from 
state and federal resource agencies who expressed concerns related to the specific cleanup plans 
and mitigation proposed under the Clean Water Act. 

As a result of the opposition to this proposed site. a group of potentially responsible parties called 
Partnership for a Clean Waterway(PCW) hired a consultant. Merritt & Pardini. to conduct a 
series of workshops to look for creativesolutions to the cleanup of the Hylebos Waterway. Three 
workshops were held from March through June 2000. The workshops brought together federal. 
state. and local agencies. the tribes. and interested community members to identifyconcerns and 
explore alternatives to the Mouth of Hylebos CAD site. EPA attended all of the meetings. and 
the information has beenconsidered for the final decision in this ESD. EPA has placed the 
recommendations that resulted from the Merritt-Pardini workshops in the administrative record. 
In particular. EPA has incorporated the recommendations to maximize the capacity of BlairSlip 1 
to the extent practicable and to allow furtherconsideration of upland disposal on an upland 
parcel(s) of property if implementable and incompliance with any ARARs. 

A summary of the comments received during the public comment period and EPA's responses is 
included as Appendix Cto this ESD. 

Signed: 

~~fl£ Date
 
Office of Environmental Cleanup
 

Appendices 

A	 Cost Summaries for the Hylebos. Thea Foss and Wheeler Osgood Waterway Remedial 
Actions 

B	 State of Washington Concurrence Letter
 
Puyallup Tribe of Ind ians Concurrence Letter
 
Responsiveness Summary
 C 
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I Table A-I. Cost of Dredging Hylebos Waterway Sediments and Disposal in Blair Slip 
(640.000cy) 

C~ legO<)' Quanl(1)· L"mt l :nn Cost Cost 
D,spoul Sue 6-10.000 C Y (51 IS) 

Djwwl We Dewlppm,n' 

:\Iobiliulioa and ~mob jliulion 

P,er Demo huon EquIpmen t 1 lS 50.000.00 50.000 

CI~mshcli EquIpmen t I LS 200 .000 .00 100.000 

Hydnuloc Equlpmenl I LS 100.000.00 100.000 

Site Preparillan 

Pier Derno hucn 6.600 TO~ 150.00 990 .000 
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<2> Long 

Prot:nmmlllc EIS . Dra ft, Februa ry. 1m 
~ . 

<-!> Cost does not :ncude dredglO& under 00.110& docks and li\Cd structures . 

<5> \1ll1g1
 

Termrnal 3 -! 'on hem Expansion Plan (PIE. December 11. 1998)
 



Table A-2. Cost of Dredging Bylebos Waterway Sediments and 
Regional Landfill (300,OOOcy) 

Calei°l')' QlWIlIl)' Lnu 
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Lau Acqalsltloa I LS 

CO1t Subtotal 

Enc in~r inc & ~icn 

COlltlncenC\"
 

Toul Eu imalod Orodfinc and Oispoul Sire ("'I • Pre jeet (OSI
 

<1> COSI Estimare does not include drrdging under rIoaling docks and fixod structures. 

<2> Cost estimate d~ net include land easement, ir an~. ror l10ckp ilc sile. 

<J> COSI "Iimlle includt1 barrier . imper meabte liner. runoff ",.Ier collc<lion and dispo.." 

Disposal in an Upland 

Unu COSI COSI
 

tSl lSI
 

150,00000 150,000 

9,60 1.880.000 

1.20 360.000 

1.00 )00.000 

30.00 13.500.000 

200.000.00	 200,000
 

til/A ':'/A
 

til/A N/A
 

:-I/A ~ /A
 

17.490.000 

15% 2.624.000 

20"10 3.498.000 

23.612.000 

Source : Hylebos Waterway Pre-Remedial Design Evaluation Report, Hylebos Cleanup 
Committee , November. 1999. 
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RECEnED 

STATE OF WASHINGTO:,,\ JUL 21 2000 
DEPART''',Ef\;T OF ECOLOG Y 

P.O. Bot r 600 • Olvmpia. Washingt on 9 8; 0 4 · .~ 6 0 () 

1360, 40 ;-·6000 • TOO Onl» IHeJri ng Imp air ed} 13601 40.- ·600 6 

July 17,2000 

Ms. Lori Cohen 
EPA Region 10 
1200 Sixth Avenue 
Seattle, WA 9810 1 

Dear Ms. Cohen: 

The Department of Ecology (Department) has reviewed EPA's Explanation of Significant 
Differences (ESD), dated June 2000, for the Commencement Bay Nearshore/Tideflats 
Superfund Site. The ESD describes the cleanup plans for Hylebos, Thea Foss, and 
Wheeler-Osgood Waterways. The Department concurs with the ESD. 

The Department appreciates EPA's willingness to work with private parties and the Army 
Corps of Engineers to integrate navigational dredging into the remedial design schedule. 
if there is interest by the private parties. The Department also appreciates EPA's 
statement encouraging private property owners and waterway users to consider any 
current or future additional dredging needs and to alert EPA. The Department continues 
to be available to help with this endeavor, including potential grant funding to local 
public entities that provide financial support to navigational dredging. The Department 
will not assume responsibil ity for overseeing navigational dredging of Hylebos sediments 
contaminated at depth above levels suitable for open water disposal under PSSDA. The 
Department maintains that such responsibility remains with EPA under CERCLA . 

In addition. the Department has re vi evved EPA's revised estimate for the residua l PCB 
level in Hylebos Waterway post-remediation ("Recalculation of Residual PCB 
Concerurauon s 10 Commencement Bay Sediment". undated ). The Hylebos remedy 
selected In the 2000 ESD assumes that at least 9"+0.000 cubic yards of sediment will be 
removed rrorn the w aterwav. whereas the 1997 ESD assumed only 508.000 cub ic yards 
or' scdrrnen t would he remo ved. Because consrderablv marc PCB's wrl] be removed than 
.mucrpated In ! L)I) - , [he residual PCB lev el [hJt EP.-\ expects [0 achie ve IS now 28c( 

below the !c\ el ~e kd e J In the lL)l)- ESO and [ -V i- below the le vel ongmal ly proposed 10 

the l lJ SlJ Rc~ .' rJ " I' O~~ hl \)n The-e ,·J ku!;l[ l l.ln :i .irc bused on Jrc J- \\~ l gh l ej averages (or 
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~u~allu~ T,-.ibe of Indians
 
Allison Hiltner RECEkf.D
US EPA Region 10 
1200 Sixth Ave JUl 24 2000Seanle, WA 98101 

Eovirunmellllli t1eaoup Of! 
Re: Concurrence on Explanation of Significant Differences(ESD) Commencement Bay Nearshore 

Tidetlats Superfund Site. 

Dear Allison: 

Thank you for taking the time and meeting with me to review the above referenced document. With this letter, the Puyallup Tribe 
concurs on the ESD for clean up of Hylebos and Thea Foss/Wheeler Osgood waterways and disposal site selection for the CBINT 
Superfund Site. 

Although the PuyallupTribe supports the cleanup of contaminated sediments from the Hylebos and Thea Foss/Wheeler Osgood 
waterways, we have numerous concerns regarding the menu of proposed methodologies to achieve cleanup. 

As stated in our 1/31/00 comment letter to your agency. the PuyallupTribe of Indiansare the indigenous people of Commencement 
Bay who still rely on the aquatic resources of this embayment for subsistance as well as cultural and spiritual health. Additionally, the 
Tribe owns valuableeconomic properties on the Hylebos and Blair waterways. The ultimate success of this cleanup means more to 
this Tribe than another entity. 

The recovery of salmonid stocks will continue to be in jeopardy if the cleanup remedy fails. The Tribe insists that during remedial 
design. EPA places a higher preference on permanent long-termeffective cleanup. All Intertidal cleanup must be designed to prevent 
habitat loss. The reliance on Natural recovery, particularly in Hylebos waterway needs to be minimized. The Puyallup tribe remains 
unconvinced that natural recovery can be achieved in an active navigational waterway. 

Finally. the Tribe fully supports the two in water disposal sites identified in the ESD. The mitigation is adequate but the Tribe has 
some concern regarding the "uncertainty factor" as it relates to the Simpson proposal. The Tribe feels that this uncertainty factor is 
true for all mitigation and restoration projects undertaken in Commencement Bay. As part of the CWA section 404 and ES~ salmon 
recovery, the Tribe believes that this factor should be applied Baywide and that EPA and the Natural Resource Agencies support the 
option of establishing up front additional mitigation either through an additional project or a mitigation bank to develop a project 
located in the river node area identified in the Baywide habitat assessment. 

In conclusion. the Puyallup Tribe of Indians concurs with the final ESD. However. the Puyallup Tribe encourages the EPA 10 work 
with the PRP's during remedial design to achieve cleanup solutions that will be the most protective ofhurnan health and the natural 
resources of Commencement Bay. The Tribe looks forward 10 the cleanup of these waterways and remains supportive of EPA's 
efforts. 

Sincerely. 

Bill Sullivan 
Director of "anJral Resources &: 
En\ rronmemai f1 ~\!::r .l;; ') 

I....c l'r :b J I I. ', 'u ne : ' 

F', ha !~ , 

I .""~J I 

f- :ic' 

2002 East 28th Street • Tacoma. Washington 98404 • 206/597-6200 
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1.0 OVERVIEW 

The purpose of this responsiveness summary is to summarize and respond to public comments 
submitted to EPA on the draft Explanation of Significant Differences (ESD) to the Record of 
Decision (ROD) for the cleanup of the Commencement Bay Nearshore/Tideflats (CBINT) 
Superfund Site. This responsiveness summary has been prepared in accordance with Section 117 
of the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA) and 
July 1999 guidance document entitled A Guide to Preparing Superfund Proposed Plans, Records 
of Decision, and Other Remedy Selection Decision Documents (EPA 540-R-98-031). The 
public comment period was held from November 29. 1999 to February 2. 2000. A public meeting 
was held on December 8. 1999 to present the draft ESD and to accept oral and written public 
comments. The meeting was attended by over one hundred people. 

A number of issues were raised by attendees at the public meeting who expressed opposition to 
the proposed Mouth of Hylebos confined aquatic disposal (CAD) facility and to the proposed 
cleanup action at the headof the Thea Foss Waterway. Questions that were answered at the 
public meeting were recorded in the meeting transcript. which is available in the Administrative 
Record for the site. Those questionsare not included in this responsiveness summary. Formal 
comments made at the public meeting are included in the responsiveness summary. 

One hundred-eighty comment letters were received from citizens during the public comment 
period. The majority of the commentors presented concernssimilar to those expressed at the 
public meeting. In addition. comments were received from the Puyallup Tribe (Tribe) and from 
state and federal resource agencies who expressed concerns related to the specific cleanup plans 
and mitigation proposed under Section 404 of the Clean Water Act. 

The following responsiveness summary is presented by waterway. withspecific topics called out 
within each waterway section. Topics applicable to CommencementBayas a whole are provided 
last. Comment numbers corresponding to comment letters received during the public comment 
letter are provided at the end of specific comments, 

1.1 Changes to the Proposed ESD 

In response to significant public comment on EPA's proposed selection of disposal sites and other 
elements of the selected remedies. EPA has: 

Withdrawn the Mouth of Hylebos CAD as a disposal site: 

Required both nearshore fill disposal sites. St. Paul Waterway and BlairSlip 1. to 
be maximized for disposal of contaminated sediments from the CB/NT site to the 
extent practicable: 

Identified use of an upland regional landtill for disposal of contaminated sediment: 

Allowed further anal ysis of upland disposal within the CB/NT site boundaries 
during remedial design for EPA 's consideration and approval as a means to lower 
disposal costs: 

vlodified the cleanup plan for Thea Foss Waterway. especially the remedy for the 
head (I f the waterway: 

FP :\ h.l\ 1fl\: " l"r " I".J( cJ Ihc'\c ( h ~ ln~(' , Int " rh,' t in ~li r:SD t"l" the' '"l'I1l c' Jia l act ions at the Thea Fnxx 
.uul 1 1 ~1 ,'r-, ,, \'..l t~' n\ J \ \ .1IlJ ,,' it' ~ ! h ' n ,' I dL\ r , ", ~t1 ' Il l' \ t" l" thl' lRi\T Site vlore info rmation 
' ~' ;. I : Jlfl; th,' , ,' l ·l1.lfl;,· 'o .11",' 1'1"" " il k d ::1 {hi' 1",' 'o r t tlh l\l' lle" 'o1l11lJl1 .1 1"\ . EPA I"cl'C!WU numerous 
ll'fllll11'fll, .ibout til,' rll'r"'oc'J \'l"llth ,II H.\ld"1lh C:\D \1[,' . Even rhtllll!h EP.-\ JIU no: sclcc[ the 
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CAD in the final ESD. EPA has responded to the comments on the CAD in the responsiveness 
summary. 

2.0 HYLEBOS WATERWAY 

2.1 General Comments about Hylebos CAD Disposal Facility 

Comment 1: Many corrunents were received opposing the Mouth of Hylebos CAD facility due 
to its proximity to nearby residences and as an inappropriate use of state-owned aquatic land. A 
few corrunentors supported its selection as a practical alternative to move the Hylebos Waterway 
cleanup forward. 

I strongly oppose the Hylebos mouth CAD. (18] [24] [79] (93] (105] [106] (107] (108] [109] 
[110] [IIIJ [il2] [113] [114] [115] [116] [117] [118] [119] [120] [121] [122] [123] [124J [125] 
[126] [127] [128] (129] (130] [131] [132] [133] [134] [135] [136] [137] [138] [139] [140] [141] 
[142] [143] [144] [145J [146] [147] 

As I understand it, the justification for the Mouth of Hylebos CAD site proposal is that the
 
detritus from decades of log storage would be cleared up at the same time. Given the local
 
current, sedimentation and biological processes I have observed over the years, I would speculate
 
that if the. log rafts were removed, the detritus problem would resolve itselfnaturally over a short
 
period of time. [174]
 

We are writing to ask you to reconsider the proposal to use the mouth of the Hylebos Waterway
 
as a CAD site for approximately two million cy of contaminated sediments from within the
 
waterway. The United States Environmental Protection Agency (EPA) is considering a proposal '"'
 
to construct a 33-acre CAD facility adjacent to Marine View Drive and close to residential homes.
 
We believe there are significant problems with the choice of that site and that better cleanup
 
alternatives exist. (12] ;
 

j' 

Until such time as the availability of CAD sites and other substantive issues are resolved with 
Washington State Department of Natural Resources (DNR), Middle Waterway Action Committee 
(MWAC) continues to oppose any effort by EPA to settle DNR's liabili ty for the CBNrr site or 
any of its problem areas. [152] 

I oppose EPA's proposal to use up to 33 acres of state-owned aquatic land at the mouth of 
Hylebos Waterway to dispose of 700,000 cy of sediments contaminated with toxic chemicals. 
The site is public trust land managed by DNR. It is not a wasteland, but a biologically active and 
important habitat area that is used by a wide variety of birds. fish , shellfish. including 24 species of 
over-wintering waterfowl and 8 species of shorebirds. [3] [5] [6] [7J [8J [9] [10] [II) [13] [19) 
12511261191]19411173] [175) [176) (177) 

Another concern fur the Hylebus mouth site is that the DNR may not agree to allow use of this 
site. They probably have some ve ry gl)\)d reasons for not wanting. to be party ( 0 a toxic waste 
Jump there, There will be considerable pressure on them trorn outsi de sources to not give 
permission. l IXI12-t117YIIY3111()511 1()6111117111()~III()l)I[ ll() ll llll[1121[1131111-t\ 
I I I 51 II I AI II 171 I I I XI [ I IYI [ I 2() I [ 12I I [ I 22 1II 231I I 2-t1 [1251[1 201 [ 1271 [ 12:-1 I 112Y I II 3ll I 
1131 1 11.~ 2 1 11 .\'1 1 1 ~ -l II I ~) 1 1 1 3n l l l ?\ 7 1 1 1.\X I I I.\ l)1 1 l-l()lll-t llll-l2 ] 11431 II-l-tl 11-l51 11'+01 
114"71 

I 1;: ;:1 \ C1: ~ tr tl l1 gl: .ibou t the uxe III publ ic land", I bclie\'e that they Jre owned by the publ ic t\l be
 
r 'rl'~'·l'\e.'J f,' r til,' ru~!J ( ,\Ljlut ic rllrl:~ !, l n J~ .Il;' l'\ reciJ lly preciou- because they .ire scarce and
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The Olympic Environmental Council strongly opposes EPA's proposal to use state-owned aquatic 
land at the mouth of Hylebos Waterway to dispose of 700,000 cy of sediments contaminated with 
toxic chemicals, We would oppose it being dumped in any other waterway. as well. [lOS] 

Some commentors supported the Mouth of Hylebos CAD site. especially if a restoration project is 
included with the construction of the CAD, noting that such a restoration project would be 
consistent with the restoration priorities listed in the bay-wide habitat assessment (Simenstad 
1999). [29] Commentors noted that the Mouth of Hylebos CAD would have the least impact on 
the environmentof all of the three proposed in-water disposal sites. (89][150] Commetors also 
noted a significant cost savings could be achieved by placing all CBNrr contaminated sediments 
in the Mouth of Hylebos CAD site, rather than using three separate disposal sites. [89] 

The Tribe is hopeful that the mouth of Hylebos site will be selected after the concerns of adjacent 
landowners have been resolved. We recognize that viable disposal options in Commencement 
Bay are extremely limited for many reasons. While the Tribe doesn't favor disposal of 
contaminated sediments in a CAD. we also recognize the value of compromise only if cleanup of 
the remaining waterways can be implemented as soon as possible. The one issue that has 
frustrated the Tribe is the lack of a settlement between EPA and DNR. We urge EPA to take 
whatever steps are necessary to put this issue to rest. The State of Washington signed the ROD 
in 1989 acknowledging that nearshore fills and CADs were options for remedial actions. It makes 
little sense to proceed with the conditions outlined on page 26 of the draft ESD, (i.e., design 
issues) until EPA and DNR reach agreement. (56] 

Response 1: The significant opposition to the Mouth of the Hylebos CAD is acknowledged. 
During the public comment period it was discovered that the CAD site would be inconsistent with 

" the current local Coastal Zone Management Act land use plan . Additionally, many issues raised 
by the landowner, DNR, about use of state-owned aquatic land have not been resolved. 
Therefore, EPA has withdrawn its selection of the CAD for disposal of contaminated sediments. 
See Response 136. 

~ 

Although EPA has withdrawn the Mouth of Hylebos disposal site, EPA still believes tha t the 
alternative is technically implementable and that short-term and long-term effectiveness issues 
raised during the public comment period could be addressed satisfac torily. EPA has included 
responses in this summary to the significant comments raised regardin g the technical 
implementabi lity of a CAD site at the Mouth of Hylebos Waterway to address the issues rais ed. 
Part of EPA's interest in a CAD site at the mouth of the Hylebos is beca use of its size and 
pro ximity to the remedial action areas and it' s potencial for creating salmonid habitat. While 
cons truction of a CAD site in this area would certainly fa cilitat e the remo val of the woody 
debris, it was not a selection factor, as suggested by one of the commentors. It is unlikely, 
based on experience at other locations with large accumulations of wood debris, tha t the 
problem will "resolve itself" . However, clea nup of woody debr is is a condition of DNR 's lease, 
so it will h I! addressed regardless of EPA '.I' desig na tion of this site as a po tential CAD. 

EPA ag rees that DNR, as the owner of aquatic lands, must articu la te the terms under which the 
Mouth o] Hvlebos disposal site would he ma de available 

EPA dil l norpm/)( I II! rhl! Mouth o f H vlebos disposal sire so tha t th« potrntiall v respons ib le 
pa rti«, U J/1 IIlI 'I' II/flnl' \', EPA' , rri:«lati ons. the National Contin vcruv Plan (N CPJ. are explicit 
that cost, etiecuveness, and im p lrrnrntubilitv are rrqu ired balan cing [acto rs in the decis ion. The 
mouth ot' H\'II'!Jo l CAD \l'OS propos rd hecausr i t /1/1'r tlu: ROD objectives and cou ld ha ve 
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EPA acknowledges the opposition to in-water disposal of contaminated sediments. on state
owned aquatic lands or elsewhere. EPA has. however, been successful at constructing in-water 
disposal sites at other locations. 

Comment 2: Several comments expressedconcern over long-term risk and hazards from a CAD. 
Specific concerns cited include geologic instability/uncertainty. additional risks to aquatic wildlife 
from the presence of contaminated sediments. loss of shellfish and beach life habitat, and drinking
well water or fish consumption from the immediate area creating exposure to toxins. [3] [5] [6] 
(7) [8} [9][10] [11] [13][15] [16][17][19] [25] [26][84}[86] [91] 
[94][96][97][98][99][100][101] [1051(173] [174] [175] [176] [177] 

Response 2: If the site was constructed, a long-term monitoring plan would be required that 
routinely verifies that no contaminated sediments are being released (e.g., to nearby drinking
water wells, beach habitat, etc.). Individual concerns (drinking water, seismic hazards, impacts 
to aquatic communities, etc) are discussed in more detail in the following sections. See Sections 
2.2 and 2.3for more detailed responses. 

2.2 PotentiaJ Impacts to People and Aquatic Organisms 

2.2.1 Impacts to the Community 

Comment 3: Several nearby homeowners expressed concern about whether adequate 
accommodations could be made during and after the construction of the CAD, including: concern 
over depressed property values. lack of fire protection, concern over drinking water quality, noise 

~.: '. 

and other disruptions, and, limitation of water/marine access. 

The proposed CAD atthe mouth of the Hylebos Waterway is the only proposed site where people 
live and will be located 300 feet from a residential development. Privately-owned wells are the 
onlysource of drinking water for the potentially impacted residents. No:studies have been made 
as to whether the disposal site will compromise or contaminate the domestic wells used by 
adjacent residents. Excavating into the aquifers increases the risk of saltwater intrusion in the 
water supply. .Breaching the aquifer may also increase the draw-down andsignificantly lower the 
head to a point below domestic access. Will it also affect the municipal wells at-depth of the 
growing community on the hill above my home? What choice do the residents have it' the wells 
become contaminated or are no longer viable? Tacoma Public Utilities does not supply municipal 
water in this area. We were told at a meeting several months ago that the decision to locate the 
disposal site here was made strictly based on engineering calculations and data, and no 
consideration was given to the human element. Should contamination of drinking water occur at 
some time in the future as a result of thissiting. will the then owner or manager of the site (the 
DNR) be responsible for the associated costs of cleanup or lawsuits? If that were to happen. the 
costs would be passed on to the citizens instead of the responsible parties. 

Whv wac (he re sidents who live close to the proposed mouth of Hyle bos CAD not involved fro m 
the very beginning. like the Puyallup Tribe of Indians"? Why was Foss Tug not involved. who is a 
mJII )r landowner llf waterfront propeny near the disp osal site? 131 1511 n1171 [X Ill) I II (JI , I II 
1131 1151 Ilhll17111 lJl 125 1I 26I1 X-lII X(11 IlJ I ll lJ-lIIYh ll lJ7l! YXlI lJlJ lI ll )( )II I () I I I I 05 III'7 ~1 117 4 1 
11 ; 51117611 177IIIXI I 
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intrusion , loss of head in the wells, and related concerns. The design analysis would have to 
show that these wells would not be impacted by the CAD site. If an unforeseen impact to the 
residential drinking water did occur from the construction of the CAD, EPA would require that 
an alternate water supply (e.g., bottled water as a temporary measure or hookup to municipal 
water as a permanent solution) be provided as part of the cost of the cleanup. To address Long
term responsibility in the future , EPA would negotiate a settlement agreement requiring the 
potentially responsible parties (PRPs) to be responsible for the long-term maintenance of the 
CAD. Costs for a failure of the CAD or ocher unexpected impacts from it would not have been 
passed on to the citizens of the State of Washington through DNR. 

EPA began to discuss the possibility ofa Mouth ofHyLebos CAD site with the homeowners as 
soon as it was identified as one of the more promising potential disposal sites that would receive 
serious consideration. The Puyallup Tribe has been involved. as a natural resource trustee and 
support agency for the remediaLaction, since the CBINT site was placed on the NationaL 
Priorities List in 1983. Foss Tug was notified and had an opportunity to participate through 
EPA's public meetings associated with the DisposaLSites Forum. ALthough the CAD hasnot 
been seLected as a disposal site. EPA will continue to work towards including interested members 
of the community as the cleanup is implemented. 

Comment 4: Current best estimates are that construction of the CAD facility would take 3 years 
based on two 12- hour shifts daily. 6 days a week. assuming that the project does not encounter 
unseen delays. A worse case estimate that construction would run 5 years is not unrealistic, 
especially if the site is expanded as has been often expressed. Construction. occurring within 300 
feet of our homes. willbea daily part of our community's life throughout the course of the 
project. Nearnessof theconstruction activityto our homes results in a loss of privacy. loss of 
view, increase noise levels. and an overall loss of quality of life that we have worked to achieve 
within our community. Additionally, this community can expect that our limited access for 
parking will be pushed beyondcapacity by on-site workers commuting to their job site. As a 
shoreline community. water craft and water based activity plays a large role in the daily lives of 
Marine View Drive residents. Many residents literally use their boats as many others would an 
automobile. 

Construction activities that limit our community'seasy access to open water would have an 
immense impact on the daily lives of our residents and severely restrict the rightful enjoyment of 
our properties, Bright lights will be required during periods of darkness or low light. which is of 
consequence to those living directly within the construction zone, Sound travels great distances 
over water; so increased noise levels generated byconstruction activities will be a consistent 
factor in our daily lives. If this project is rammed through..what safeguards will EPA and Hylebos 
Cleanup Committee (HCC) make to protect mycommunity from suffering any adverse impacts or 
inherent stresses from construction and operation of the CAD facility? Will EPA or HCC provide 
temporary housing to those residents who may feel their homes are unlivable during the 
construction phase of the project? 

Because CERCLA does not include a National Environmental Policy Act (NEPA) process. issues 
related to impacts tn residents are not adequately addressed with in the Superfund process. 
Residents. many of which are second. third or fourth generation of their family to live in these 
homes. will rind little or no remedy for the adverse consequences of being forced to live with site 
constructio n Jnt] operation. \1Jny homes within the community are trunsterred from one famil y 
member tIl another .md this fJiseS J number or'concerns rezurdins lone-term human health 
unpact-, If the <tructure shou ld tail m any nne of J number \~ f rossiole ~·i.lY s, II nll 1711Xn lfyn I 
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activities. Based on EPA's experience with other projects (e.g ., soil removal in residential 
yards), the agency believes that adequate accommodations can be made without thf ne ed to 
relocate residents. Based on the current conceptual design, the CAD would not have prevented 
access to homes from small water craft entirely. Measures to minimize impacts. would be 
addressed during the remedial design . Over the long-term, EPA believes a CAD facility could 
be designed that would preserve the level of services and amenities currently available to the 
nearby homeowners. Upon completion of the CAD, EPA believes that this site would have 
minimal, if any impact on existing human use and enjoyment of the area. The CAD would be 
under water for most tidal cycles. EPA also believes that this site would have a high potential to 
improve habitat conditions for fish and wildlife by increasing the area of shallow 
subtidal/intertidal habitats within the Commencement Bay nearshore environment. 

Comrnent S: During construction. property values would plummet. At completion values would 
rise, but probably not to pre-construction levels. People needing to sell their homes, usually their 
largest asset, would find that nobody wanes to live next to a waste dump and have great difficulty 
selling or sell at a steep discount. There is little or no reason for the residents to desire or support 
the Mouth of Hylebos site. This site. as well as the Thea Foss mouth site are going to impact the 
greatest quantities of people due to their locations. If the Mouth of Hylebos site is selected as a 
disposal site, it could be devastating tinancially to members of our community. If myself or others 
in my community had to sell their houses and properties it would be at a loss. if we were able to 
sell them at all. Is EPA or the HCC prepared to indemnify property owners against the tinancial 
devaluation of their homes? 
[17] [86][22J [17] [20][22)[86] [18] [24JJ[79J [86[931 [105J [106] [107J [108] [109] [110] 
[Ill] [112J [113] [114J [115] [116] (117] [118] [1"19] [120] [121] [122] [123] [124] [125] [126] 
[127J [128] [129] [130] [131] [132] (133] [134J [135] [136] (137J [138] [139] [140] [141] [142] 
[143] [144] [145] [146] [147] 

Response 5: EPA does not believe that property values would suffer long-term declines if a 
CAD was sited at the mouth of Hylebos Waterway because the completed project would leave no 
visible signs of the construction and would not be expected to significantly alter existing 
property uses. EPA would not indemnify property o"Wn ers for construction activities necessary to 
ensure an environmentally protective cleanup of the Hylebos Waterway. 

2.2 .2 Risks to Existing Aquatic Communities 

Comment 6: Several homeowners. interested citizens groups. and individuals expressed concern 
over the loss of wildlife and habitat that would occur during construction of a CAD or as a result 
of failures of a CAD to contain contaminated sediments over the long term. Commentors 
described the Mouth of Hylebos area as one that has been "rejuvenated" and "transformed" over 
the past 10 to 20 years as J. thriving habitat. [1511971[961 Comrnentors stated that the Mouth of 
Hylebos area is not a wasteland. but is a relatively healthy. existing habitat. Some of the specific 
points reiterated by numerous cornrnentors are provided below. 

The \!tluth ut Hylebos represents the last remaining unarmored and relatively undisturbed 
-horelme. The vloutb ur" Hylebos disposal site lies directly within the Hylebos Creek rnigruuon 
lllfTtL!m ror juvenile salrnonids entering the bay and salmon returning to spawn and juveniles 
cntefln~ the bay and Puset Sound. The rnizrution ll( salmonids into Commencement Bav involves 
[ h l)U ,\il ~ L!\ tl ( \ ril ~ t1 I~ J l m~) n whose presence~in [hc area orten extend" beyond the esubl ished June 
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all of the identified specieswithout habitat during the construction. This. in turn. will have further 
negative impacts by resulting in overuse of the remaining habitat in Commencement Bay. [17] 

Building this CAD is simply not worth the risk that it poses to the water in Commencement Bay 
and the Hylebos Waterway nor is it worth the risk to the wildlife using the area. There is no 
guarantee that the habitat destroyed by the proposed CAD site at the Mouth of Hylebos site will 
successfully be replaced. Destroying existing habitat. for the possibility of replacing it with better 
habitat is "ludicrous and unproven." [16][101] [84][1](73](101][174][86] 

Overone hundred speciesof birds make this their home according to the Tahoma Audubon 
.Society. Likewise, kelp and eel grass beds have maximized the environment of the would-be
displaced residents of the 33 acre CAD footprint; molting crabs, mussels, limpets, octopi and 
crab. There is no guarantee that these beds can be reestablished nor that the existing community 
of organism will be restored once the project is finished, and they will be devastated during the 
excavation process. [101] 

Puget Sound's aquatic resources have already been compromised too much from a varietyof 
human activities. Please don't make this reasonable healthy area of the bay, or any other aquatic 
.area for that matter, assume additional risk from this waste. Please do not allow the short-term 
economics to permit the HCC members to shirk their responsibility of properlydisposing these 
toxic wastes in a safe location. [I] 

In selecting the relatively inexpensive but as yet untested disposal site at the mouth of the Hylebos 
Waterway, EPA failed to employviable, permanent and environmentally responsible options of 
sediment disposal using treatment technology or removal to an upland certified landfill In making 
this decision, cost alone has been the single largest factor under consideration and ignores the 
potential cost to Commencement Bayecosystems, the best interest of the community and possible 
hazards operation of such a facility could present. [86] 

Response 6: EPA agrees the intertidal and shallow subtidaL areas at the mouth of the Hylebos 
Waterway provide habitat for numerous species of wildlife. To address concerns about salmon 
migration during the construction of the disposal site, EPA asked the PRPs to modify their 
conceptual design so that the portion of the site closest to the shoreline would be below -10 feet 
(mean lower low water or MLLW), Juvenile salmon feed on the aquatic organisms Living in 
shallow areas abo ve -10 feet MLLW. By moving the disposal si te to deeper water, salmon will 
not be impeded in their migration at this critical life stage. As salmon grow, they move out into 
open water, where their movement again would not be impeded by the disposal site. In addition, 
a berm would be built around the entire disposal site during construction. preventing fish from 
entering the site and being exposed to the contaminated sediments. ' The material from the berm 
would be redistributed over the site at the end of the construction phase to form a base upon 
which habitat can be constructed. Also, construction will be shut down during the "f ish 
....indo ......s ", when ju venile salmon are migrating through the area. 

Whill:' the construction of a CAD f ac ility would create short-term impacts to the aquatic habitat 
and asso ciated wildli]e that are dependant on the imp acted area , the overall project would result 
In improvement in habitat beneficial to wildlife. In-water construction activities must comply 
with the CII:'(ln \Y'W /:'T A ct and the ESA, which require that impa cts (() wildlif e, and especially 
hstrd specu:», must lie minirnirrtl during const ru ction. In addition , hab itat mitigation is required 
10 <"!Jm/II'l1li1!I ' {i l/ ' rll1 \ !II IS or hubitat. Thissite provides signiticttn! opportunit.... to construct 
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Waterway, have shown that the accumulations of wood waste found under this type of log rafting
 
area, often are toxic to aquatic organisms or limit their use of this habitat. Construction of a
 
CAD with clean malerial as a cover, .......ould provide a more beneficial habitat.
 

EPA proposed the Mouth of Hylebos disposal site in part because of the beneficial effects to
 
salmon this site could ultimately provide . Concerns abo ..! the recent ESA listing of chinook
 
salmon prompted EPA, DNR, and the City of Tacoma (City) to commission Charles Simenstad, a
 
researcher at the University of Washington, to conduct a Commencement Bay-wide aquatic
 

, ecosystem assessment. The assessment, "Commencement Bay Aquatic Ecosystem Assessment" 
(hereinafter, the Simenstad report) has been used to ensure that enhancement of salmon habitat 
was an important pare ofour decision-making process. The Simenstad report focused on areas 
where salmon habitat was limited, and where habitat restoration projects would have the most 
benefit. The report identified four priority areas where restoration projects should be targeted, 
including the location of the proposed Mouth of Hylebos disposal site. The opportunity exists to ' 
design a habitat project at the mouth of the Hylebos Waterway, as was done for the St. Paul cap 
at the mouth of the Puyallup River, to incorporate confinement of contaminated sediments. 

, Building new habitat beneficial to juvenile salmonids on top of the disposal site would greatly 
increase the acreage of habitat available in the area, so the long-term effects of the disposal site 
on Hylebos Creek salmon runs would be a significant improvement in habitat and forage areas. 

Comment 7: [EPA] failed to require submission of an adequate biological assessment that
 
reflects the reliance of multiple species on the proposed Mouth of Hylebos CAD site. EPA has
 c" 

stated that protection and/or enhancement of habitat for fish and wildlife counts highly among its
 
goals in developing sites for sediment disposaL However. it seems that a habitat analysis of the
 
site was not performed. This analysis is a critical screening tool necessarily performed before any
 
site can properly be designated as a preferred site for sediment disposal. Thus. nominating the
 
area beyond the mouth of Hylebos Waterway as a preferred site for disposal of contaminated
 
sediments was premature. [17](86)[39)
 

Response 7: EPA has chosen not to select the Mouth of Hylebos CAD id the final ESD.
 
However, a preliminary habitat analysis had been performed and is contained in Appendix C of
 
the Hylebos Waterway Pre-Remedial Design Evaluation Report. Had EPA selected the Mouth of
 
Hylebos CAD, it would have been incorporated into the Biological Assessment (BA) for the
 
CBNfT cleanup .
 

2.3 CAD Feasibility and Effectiveness 

2.3.1 Accidental Damage to the CAD 

Comment 8: Several cornrnentors stated that often problems arise that are not anticipated. They
 
belie ve that this site by its location and its design of being underwater makes it more difficult to
 
control and engineer than the other sites on or abutting land. One comment stated that in-water
 
disposal is an unproven method and a great risk of sediment dispersal exists during the burial
 
process from extreme tides and storms. Other comrneruors noted that. there are too many
 
unknowns regarding the future \1f CAD facilities to risk developing another nne in Puget Sound .
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landscape. the risk and long term uncertainty associated with this approach outweigh the potential
 
benefits. [28][18] (24]
 

I do not accept the loss of access to the waters of this state caused by the erosion and transport of
 
dredge tailings (contaminated or otherwise) that will take place in front of their home. Are
 
hundreds of thousands of cy of sediment plus top dressing going to be dumped underwater and
 
not wash up on the shore? [96J
 

Response 8: There is a substantial body of information on in-water disposal ofmaterials and
 
constructionof CAD sites that has been gained through carefully reviewing efforts in the United
 

. States and in other countries. Local examples include the Simpson Tacoma Kraft cap and the 
CommencementBay Puget Sound Dredged Materials Management Program(DMMP) open
waterdisposal site. EPA believes that this is afeasible approach and the design and 
construction wouldnot be extremely difficult to accomplish. 

The CAD design includes a berm that extends to the water's surface entirely surrounding the 
:;:: 

disposal site. which would greatly minimize the potential for a load to be inadvertently dumped 
in the wrong place. 

EPA would require that containment measuresbe implemented during placement of the
 
contaminated sediments. These include a temporary berm that would enclose the site. Placement
 
would be 'carefully monitored to assure that contaminatedsediments do not impact the adjacent
 
beaches or waterway. Water access to adjacent properties would be maintained to the maximum
 
extent possible during construction activity. Future access should be unaffected. The design and .
 
construction wouldbe monitored by EPA to assure that releases of contaminated materials
 
wouldnot occur; or if they occur, would be minor and addressed immediately. Also see
 
Response 2. EPA would also require that appropriate construction and monitoring procedures
 
be adopted and documented by the PRPs. EPA wouldactively monitor in-water disposal at the
 
site to ensure proper placement and to resolve design or construction issues as they occur. EPA
 
would require long-term monitoring of a CAD to assure project integrity and adequate
 
protection of human health and the environment.
 

Comment 9: In the past there has been incidences where large freighters have been involved in
 
mechanical failures that resulted in them tloating along without power, with their large drafts the
 
hull of these freighters could damage the cap of the CAD and release toxins to the area. This is
 
another fact that was overlooked by EPA and should be addressed. [102]
 

Response 9: The design would consider shipping accidents to the extent that it is possible to
 
anticipate them. In the event of a potential or actual breach of the constructed CAD, EPA would
 
require that The monitoring plan will include contingent response acrions.
 

Comment 10: A few commentors question what provisions would be made to restore a cap or
 
till that has been damaged by earth movement and l or tidal energy r12][391
 

Response I t): A long-Term monitoring and contingency plan would he required for The CAD 
.including monitoring on a planned schedule, as well as episodic monitoring after a catastrophic
 
event that has th« pot ential TO damage the CAD, Anr dam age found. eithe r during planned or
 
"!JI\ orli(· inonitnrinv , woulc! requir« prompt 1'I'!)(Jir .
 

2.3 .2 l'oteruial for Erosion 

Comment II: \\,lhIHIt JnJI\'\i.\ ,II' UnUc'f\LlflUII1!..' orexistiru: \lte' conditionx an arbitrarv decision
 
\\ .1\ made {I I cre.ue In up {I I ~ () rl ll \ JLr" mound ~ l f conturninauon based in the marine '
 
~ ' \.. \,\\t"m' , r-\'1l1 hl\.· (I lillilllln !t\·. .llld f1,ln~ !', \\ ulun .1 k\\ fecI " f tile:' hJY' :'> surface and the
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material without releasing contaminated sediment. Part of the design effort would have been to 
properly protect the CAD while also providing habitat and insuring minimal impact to the 
character and use of the shoreline. 

Comment 13: [T[the log storage area that would be replaced by the CAD has acted as a 
breakwater for us over the years. protecting the shoreline and our houses from damage. As 
presented. at best. the shallow water created by the disposalsite would do nothing to the wave 
action. At worst. it would slow the wave action down enough to cause the waves to double up 
and become steeper and more destructive. At the meetings I have attended the possibility of 
building a breakwateras part of the CAD and extending the City's water main in case of ground 
contamination has been discussed. but I have not heard of any serious engineering plans for this 
proposal. [174] 

Response 13: No engineering plans have been prepared. EPA 's process does not require such 
plans until the site is selected and remedial design is conducted. During design EPA would 
determine whether a breakwater or an altemative engineered solution is a necessary component 
of the design , and detailed engineering plans would be developed. DNR has indicated that they 
may require the log storage area tobe eventually removed regardless of the placement of a 
CAD. Therefore the Log-storage area does not provide a Long-term structure to protect the 
shoreline. In addition, Washington Department of Ecology (Ecology) is putting more and more 
restrictions on Log storage that will also prevent their use as breakwater. 

2.3.3 Geotechnical/Seismic Stability 

Comment 14: Manycommentors stated that DNR data show that the site is unstable and prone 
to disturbances from underwater landslides. 

The issues of tidalenergy, geology. and seismic activityas pose a concern regarding the integral 
strength of the proposed facility. Failure of the disposal site would release toxins to the water 
column. presumably to be washed ashore with high tides. Such a failure would expose residents 
twice daily to passive exposure to these toxic contaminants. [171 

In addition. many commentorsstated that seismic and land movement studies have not been done 
considering that Puget Sound is susceptible to earthquakes and earth movement. Because of this. 
the commentors believe that the true cost of in-water disposal cannot be estimated until the riskof 
land movement has beenestimated and the consequences evaluated. One commentor stated that 
the CAD is basically fill material and liquefaction during a seismic event could likelycause facility 

" failure. The commentor believed that regardless of the safety record for CADs in other locations. 
. ',' each new site with its associated geologyand soils. carries it's own risks. Other commentors 

noted that EPA failed to require geotechnical and engineering testing to determine the suitability 
, ' or safety of the site prior to designating it as a preferred disposal site. One commentor noted that 
. the Mouth of Hylebos site is the only site in Commencement Bay where EPA did not require 
extensive testing to confirm a candidate site's suitability to safely construct and operate a disposal 
fac ility. Another cornmentor expressed concern as to whether or not the nearshore area would 

, support the weig ht of the CAD facilit y, especially at the outside edge where the elevation drops 
rapidly. 11 711XtillX3j [1011 [11 [3] [51 [oJ f7JIRj [91 [101 rII] [131119) [25J [2oJ [911 [9'+1 
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EP:~. believes that CADs can be constructed to account for long-term risks and prevent 
unacceptable hazards. EPA is aware of the survey conducted by the DNR that includes the 
Mouth of Hylebos area as a potential seismic zone . .DNR 's survey is of a general nature, and 
shows an area of potential concern for potential landslides based on seismic activity 400 feet 
landward of the continental shelf. based on historical studies. The Mouth of Hylebos proposed 
disposal site lies within this area of concern. It does not designate the Mouth of Hylebos as 
being of a significantly greater risk than other areas in this broad area of concern. In EPA's 
discussions with DNR, they acknowledge that susceptibility to subsidence in an earthquake is 
site-dependent, and the purpose of the study was to highlight areas where site-specific seismic 
studies are needed. To prevent unacceptable hazards, EPA would require further seismic studies 
to modify the CAD design to account for seismic activity short of catastrophic proportions. The 
design studies and knowledge of other CADs are intended to construct a site that prevents the 
contaminated sediments from releasing chemicals above pre-defined performance standards. 

2.4 Adequacy of the Proposed Cleanup 

2.4.1 GeneralComments 

Comment 15: The Wood Debris Group (WDG) notes that their spatial analysis of the data 
strongly indicates that the contamination is continuous. and that the appropriate approach to 
designating cleanup areas should presume that the sample stations located away from the HCC's 
designated sediment management areas indicate the presence of a continuous swath of . 
contamination. They state that the core sample data show no indication that gaps in the 
contamination exist in the swath extending from the East l l" Street bridge to the entrance into 
the upper turning basin. The WDG further notes that with regard to stations not on the transect, 
the sampling is less developed along the shoals and outside the navigation channel Nonetheless. 
these stations reflect significant contamination and indicate that not only is the contamination 
longitudinally extensive. it also encompasses most of the width of the waterway in many places. In 
fact. most of these stations have subsurface contamination at levels that exceed SQOs. Therefore. 
it should be assumed that additional cleanup is warranted beyond the designated cleanup areas. 
[ IS3J 

Response J5: The comment in summary reflects the position that all areas that have 
contamination abo ve SQOs at depth should be included as cleanup areas whether or not the 
surface sediment is clean. The designation of cleanup areas in (he ESD reflect application of 
varying fa ctors such as, the location in the waterway. the contaminants in question, contaminant 
concentrations, uses of the area, ere. See Response 22 for more detailed discussion of how 
cleanup areas were identified. EPA acknowledges that available sampling data indicates that 
The area of contamination at depth does not correlate with the area of contamination at the 
surface . Ho .....ever. it is reasonable £0 use different fa ctors in det ermining the need for cleanup 
primarily because different fac tors are driving the risk of actual or threatened exposure to 
receptors and Th e potential for harm should such an exposure occur. Likewise, long-term 
monitoring of the efjecti ....eness oj the cleanup is a component of (he remedial action . 

Comment 10: Occidental agrees with the ESD"s conclusion that significun: portions IJt the rmddle 
11t the Hylebox Waterway require n l \ remedial action. Furthermore. Occidental agrees with the 
E SD · ~ \.·Il nclu:-.i l ln that onlv three iSllIJ lctl . di.'iCrete Sediment Manasement Areas (SMA) in the 
1l1lJJk ,It thl' Hyk b'h \\·Jic'r\\ JY ! C ~ Ul r" Jc's lgnJt\l) n tor dredging . :lnJ that only four xrnul ] natur. il 
1\,\.·,, \ ,'1 \ .111.'.1 .... nt'\.' J be Je...,lgnJteG . under EP.-\ cruenu. 114X! 
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•	 Remedial actions necessary underexisting structures and coordination with
 
property owners"
 

•	 Identification of the depth of contamination relative to remedial dredging depths 
assuring that subsurface contamination is captured in the cleanup action. 

•	 Determination of human health risks from releases during dredging and long-term 
potential for release of toxins. 

•	 Geotechnical and engineering analysis of the proposed CAD site at the mouth of 
Hylebos Waterway. 

•	 An adequate biological assessment of the proposed CAD site at the mouth of the 
Hylebos Waterway that accurately reflects the year-round reliance of this habitat 
by a wide variety of species. 

CHB argues that in no other instance in Commencement Bay has EPA allowed an incomplete 
and/or inaccurate pre-remedial design plan to go forward. and they question EPA's decision to 
make an exception in this instance. In fact. HCC has alreadybeen asked on several occasions to 
resolve many of the issues EPA now deferred to design and has failed to do so. The cornmentor 
sees no advantage in continuing to delay HCC's compliance in resolving these and other critical 
issues. [39] 

Response 17: The level of information for all waterways, including Hylebos Waterway, is 
sufficient for the decisions made in this ESD. Additional information is needed to complete the 
design , but that is consistent with the CERCLA cleanup process. There is not a significantly 
different level of information for the Thea Foss Waterway than for the HyLebos Waterway. The 
HCC coordinated.with property owners about uses of their properties and what the sampling 
data indicated about their intertidal areas. However, more specific technical studies and 
coordination with property owners will be required for design ofa cap or dredging activity. For 
all these issues, EPA hassufficient information for the purposes of this ESD and will continue to 
develop additional information as we move through settLement negotiations and the design 
phase.	 EPA has included general performance criteria, where appropriate, for both the 
waterway cleanup and the disposaL sites in the ESD. If at any time during design, new 
information is developed. that indicates the cleanup will not meet the ROD objectives or 
performance criteria. that element of the cleanup plan will be reconsidered. 

Comment 18: Occidental incorporates in these comments by reference all positions and/or 
objections previously expressed by Occidental and/or the HCC regarding pertinent issues. Such 

~.-. positions and/or objections include. but are not limited to: (a) the purported "expansion" of the 
two Hylebos "problem areas" established by the ROD; (b) the inappropriate use of benthic testing 

.and analyses: (c) the development and application of inappropriate cleanup criteria. including but 
not limited to sediment quality objectives. remedial action levels. natural recovery requirements. 
and altered approaches to subsurface sediment; (d) reliance upon inappropriate testing. analyses. 
data. and data interpretation methodologies: (e) failure to consider. and/or inadequate 
consideration of. the costibenetit consequences of particular actions or requirements: (t) the 
application of approaches inconsistent with EPA policies and guidance: and (g) actions and 
requirements by EPA that have resulted in exorbitant and/or inappropriate oversight and response 

.costs. Occidental also reserves the right to adopt positions or objections asserted by other parties. 
II~ x l 

Response /8: TIlt' [orm o( thr co mme nt cantains insulji cifnr information to base (1 response in
 
this .111/1/1n w \". Hn wr vrrrtt i .1 l1 ( kn m\·ll'tI!.! l'tI th iu positions and objections han' been raised bv
 
the a nnmrntor urul othe r mrmbr rs o( the H CC through out the dr vrlopment of the p re-remedial
 
,i".111:11 I ([{I !I I'I . .u u! huve hrrn rrspinulrd rn /1\ EPA in report: and/o r co rrespondrnce , which are
 
contcunr i! In rh l' ndnumstruu vr record [or tlu -. F.SD.
 

(oruruent I\): The' \\·.h h l[1 ~ { t l n Department I I ! Fi.... h ;l nLl \\ 'iILllik (WOF\V \ cont inue s I I ) haw
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within the Hylebos Waterway resulting from the proposed dredging depths. As we indicated in
 
our August 18. 1999 comment letter on the Pre-Remed ial Design Evaluation Report for the
 
Hylebos Waterway. there are currently problems with depressed oxygen levels during the late
 
summer and early fall in the waterway. Also. current WDFW regulations (WAC 220-110-320(7))
 
require that dredging depths in channels not exceed channel depth at the seaward end to avoid
 
such problems. While provision is made for some adjustment of this standard in authorized
 
berthing areas and turning basins, these modifications require some justification. Areas with
 
existing DO problems are inappropriate candidates for such a variance. WDFW recommends that
 
modeling efforts be conducted to evaluate the potential impacts of the proposed dredge depths on
 
circulation and DO in the waterway. They further recommend that long term monitoring of these
 

,parameters be conducted to verify the modeling results and ensure satisfactory water quality 
. subsequent to the remedial action. [28] 

Response 19: 'EPA is aware of the current DO situation in the Hylebos and will not accept any 
final dredging plan that would result in further degradation of the existing DO conditions. EPA 
is also aware tha t the current conceptual dredge plan for Hylebos sho ws many changes in 
bottom elevation that ha ve the potential to create isolated lo w DO po ckets. EPA will require 
that the PRPs redesi gn the dredge cuts to "s moo th out " these areas in desig n, or do the 
necessary modelin g to show tha t the proposed uneven bo ttom will not impact water quality in the 
long-term In addition, water quality will be closely monitoring during the entire cons truction 
process and after completion to assure adherenc e to state water qu ality standards. At the very 
least, EPA will require the sele cted remedy to maintain current water quality conditions. 

2.4.2 Subsurface Contamination 

Comment 20: The Partnership for a Clean Waterway (PeW) believes that the approach used by 
EPA to designate areas for cleanup. based on subsurface conditions. is a fundamental departure 
from the performancecriteria set fonh in the ROD. The ROD Sediment,QualityObjectives 
(SQOs) apply only to surface sediment. since the point of compliance is the biologically active 
zone-the top 2 to 10centimeters of sediment. The ROD recognized that ifsurface sediment is 
clean (meets the SQOs) it does not represent an unacceptable threat to.human health or the 
environment. Applying SQOs to subsurface sediments is achange in performance criteria and 
requires a ROD amendment. [1501 

Response 20: The approach used by EPA to designate cleanup areas is not a fundamental
 
departure from the perf ormance crite ria in the ROD. The 1989 RO D sets f orth cle anup leve ls
 
that are to be met in the biologica lly active zone in the long-term. The ROD incorporates the
 
conc ept chat physical disturbance is a fa ctor in determining where remediation is required.
 
Thus, fo r the cleanup co be effective in the long-term. pre-design studies had co show, with a high.
 
level of certainty. chat contamina ted subsurfac e sediment had no potencial to become exposed
 
and recon taminate surface sediments. However, pre-designstudies did not show that post

cleanu p rrcon tamination of clean surface sediments bv co ntaminated subsurface sediments
 
woul«! no t occur. so several areas with subsurface contamination were added to the clean up plan
 
151'1:' Response 22), These ,I CU lIO n.1 were udded in order {() mat the ROD objectives. and no ROD
 
umrn tlm rnt is needed. Sa also Response -In,
 

Comment 21: The PCW further beheve-, tha: the ESD requirement ror dredging subsurface: 
-cdirneru In:MJd lIt' J!hl\\ ins hlr n.u uru l recove rv is in direct confl ict with the I!)Xl) ROD, The 
ROD l' ecl' ~nlz ~J thJ [ "u rr J~C ,)cUln1enl ,hJl IS pr:edlClcJ tl) recover l( 1[he SQOs wi thin len ye;.l rs 
dlle\ not prc .'oelH In urucceptub le thre.r : t\1 hUI11Jn heal th and rhe envrronrnem. The ROD 
( (lllcluJeJ (hal \\ here -urtace sediment is clean ur' predicted III recove r naturull y within ten years. 
turther .ldl\ll1 , ,, Ilil l \\J rrJntt'J under lh ~ I ~JerJI Supertund pr.igr.uu . EP.-\'s \YXl) Rexponxrve nev
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of sediment remedial action by enabling resources to be focused on more highly contaminated
 
areas. and by reducing overall costs." The EPA's proposed use of subsurface data is a
 
fundamental altering of the scope and performance criteria set forth in the ROD. It requires a
 
ROD amendment before it can be applied to design and construction of the remediation. [ISO]
 

Response 21: The use of subsurface data to make remedial action decisions is not a fundamental 
alteration of the scope and performance criteria set forth in the ROD, and a ROD amendment is 
not necessary. See Response 40. The 1989 ROD includes natural recovery as a component of 
the remedy in areas that are expected to meet SQOs within 10 years of sediment remedial action. 
It also notes that recovery factors will be modified based on source loading and sediment data 
collected during remedial design. The ESD cleanup plans for both Hylebos and Thea 
FosslWheeler-Osgood waterways include a natural recovery component, consistent with the 
ROD. Part of the remedial design analysis for natural recovery included evaluation of 
subsurface contamination and its potential to impede the long-term success ofnatural recovery 
through future recontamination. The ROD states (p 59) that the "relatively Low impact of 
potential exposure to underlying sediments in marginally contaminated areas" is one of the 
factors that makes natural recovery an acceptabLe alternative to active remediation. This 
analysis was included in thedetermination of whether SQOs could be met within 10 years. This 
is fully consistent with the 1989ROD approach of only allowing natural recovery in areas where 
further analysis during design shows SQOs will be met in 10 years. 

Comment 22: In the draft ESD. areas with clean surface sediment and areas predicted to recover 
naturally are slated by EPA for cleanup based on speculation that subsurfacesediment might 
somedaybe disturbed. PCW comments that actual data conclusively demonstrates that there is 
low probability of subsurface sediment disturbance at the subject location.s-evidenced by the 
clean surface sedimentcurrently at those locations. If subsurface sedimentat the subject locations 
was a problem. it would have already caused degraded surface sediment quality. [150] 

Response 22: EPA disagrees that existing surface sediment contamination can be used to draw 
conclusions about the probability and effects of disturbance. The HCC was offered the 
opportunity to provide evidence in the form ofa scour analysis to show these areas will remain 
as is. The resulting analysis was fairly qualitative and had a high degree of uncertainty. In 
response , EPA completed its 0~71 evaluation of the waterway data to determine the possibility of 
subsurface disturbance. Individual stations with shallow subsurface chemical concentrations in 
excess of the segment natural recovery factor that were located in or adjacent to the 
navigational channel or in areas of higher ship activity (holding or docking areas, turning areas, 
marina entrances, etc.) were included in nearby cleanup areas. Stations with similar 

· characteristics adjacent to dredging areas were also identified for active cleanup. EPA has 
included these additional areas in the cleanup plan to reduce the likelihood ofpost-remedial 

· action recontamination and the need for additional cleanup with its associated expense, 
· monetarv and environme ntal. This approach addresses contaminated subsurface sediments with 

(J high to moderate potential fo r exposure in the future . Contaminated subsurface sedim ents
 
with a low potential fo r exposure would remain in place. subjec t to long-term monitoring.
 

Comment 23: The U. S. Fish and Wi ldlife Service WSFWS) and the Tribe asked that when 
possible and/or when subsurrace contamination will be exposed. that EPA require removal of 
these sediments from the waterways and not rely on institutional controls. These sediments. if left 
In place. may udverxel. Impact natural resources or become the reservoir tor reconturnination. All 
-ubxu rtuce co ruarnmauo n wuhin the aCII\·e channel should be removed as pan of the sedime nt 
re rnedv. 1 ~l} I I)h l 

Response 23: The (!eIJl/llf l plans III the ESD "1'!7nr consulr ratinn rJ!' r/II'> potential disturbance n/ 
.irepcr vulivu rt cur t .n unnuna n on In th r tf l'l lt:nurinn ot' rfrt'rl f.!ill :': owl (,(If )p i n !! urrrts , aru! in 
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there is a reasonable: potential [or subsurface contamination to become exposed through natura! 
or anthropogenic erosional forces. However , the cleanup does not address all subsurface 
contamination. 

Comment 24: NOAA supported the concept of dredging to native sediments as a means of 
removing all contamination. with the caveat that the final exposed surfaces be sampled to confirm 
that target chemicals of concern are below the SQOs. [81] 

Response 24: EPA will require sampling to confirm SQOs are met on exposed surfaces after 
dredging. 

Comment 25: The WDG believes that the HCC did not perform an adequate analysis of tile 
mechanisms that can disrupt sediments and lead to recontamination and hence the ESO does not. 
adequately take this into consideration in developing the cleanup plan. While the draft ESO 
provides that contaminated sediments may remain in place if the potential for exposure is low. it 
fails to indicate what criteria should apply in determining the propensityof sediment areas for 
exposure. Absent a demonstration that contaminated subsurface areas cannot be disrupted, the 
WOG requests that the ESO designate all parts of the waterway with significant subsurface 
contamination as cleanup areas, to eliminate the potential for recontamination of the Hylebos 
Waterway. The WOG is concerned that the HCC has tried to downplaythe significance of the 
potential for recontamination by comparing changes in bottom contours and relying on a self
developed physical disturbance index (POl) that was discredited in EPA's technical review. 
Rather than confront the issue of the probability of future disturbances, the HCC made a 
perfunctory assessment by looking back in time and discussing only the subsurface contamination 
that has not yet been exposed. Not onlydoes this restricted approach fail to address sediment 
behavior in the future, it ignores any assessment of whether surface sediments that currently 
exceed SQOs were derived from prior subsurface contamination. [153] 

Response 25: The Hylebos Waterway cleanup has been expanded beyond that originally 
proposed by the PRPs to address the potential for recontamination oj Clean surface sediments by 
contaminated subsurface sediments. The criteria EPA used for including stations with 
subsurface contamination in the cleanup plan are discussed in Response 22. 

This approach addresses contaminated subsurface sediments with a high to moderate potential 
[or exposure in the [uture. Contaminated subsurface sediments with a low potential for 
exposure would remain in place . Long-term monitoring would alert EPA ij some ij these areas 
did become exposed in the future, and PRPs would be responsible for addressing any 
recontamination. EPA is not, however, considering future navigation dredging as one of the 
[actors in our analysis because existing regulatory programs must consider potential [or 
exposure ofcontaminated sediment and require that such sediment be handled appropriately. 

Comment 20: The WOG commented that any phenomenon that can penetrate the thin surface 
sediment layer has the potential to redistribute subsurface contaminat ion into the surface layer. 
The universe of means by which surface sediments can be disrupted cannot be predicted. 
However. likely causes or such disruptions include ship scour. tidal scour. vessel grounding. 
removal uf structures. installation nr structures. and maintenance dredsinz . Once the surface 
layer.., are disrupted. hea\'ily contaminated sediments become exposed Although the exact 
rnecharuxm-, Ill' recontamination Jre nut known with certainty. obxe rvauon» and investigatillns 
',\ ulun lhe Hykhl l \ \\"alc'rwa! mdrc.ue rn,u re contamination !S 1 1 C l·U IT In ~ . For example . the EP.-\ 
\.'\JfHrJC[\lI·, th,1l pcrrurrned the remcJIJllfl\l'\t igatlll!J tur Commencement Ba y determined [hat 
,11Ir 'C , IUI" .II1J rek ,he, trorn JJ jJ,:;:nt J rt' J~Hl~ operauon., h-lj t:' .\ r ' l\~· J and trunspo rred 
1,:,l(ltJIl1II1.lll ' lfJ ir,1111 ., ub.\urface :-'c'J IIl1c' ll h III rhe xurtace IJ \ -:l". \IaIn(cnance drcdaim; In the Illwer 
1 11 rrl l ll ~ [lJ'11l hJ.\ been Jc'lcrmlnt:'J III hJ\C -;prc'JJ pll!\'chIt1'l"InJ[eJ orphenvl : PCB I~ ul~n[Jmlna[!l)n .- . . 
. !• "' ~ !I 
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Response 26: See Response 25. 

Comment 27: The WDG provided specific technical examples of processes that might disturb 
surface sediments. including: 

•	 Installation or removal of pilings and other structural components. 
•	 Ship scour. including scouring caused by propeller wash. surge. and suctioneffects 

caused by inadequate under keel clearances. and 
•	 Near bottom tidalcurrents. which are sufficiently strong to approach scour
 

velocities in the middle and mouth sections of the Hylebos Waterway. (153]
 

Response 27: EPA agrees that it will be important for private property owners and regulatory
 
agencies to be aware of the potential for subsurface contamination to become exposed during
 
future construction activities. Institutional controls to reduce the potential for future exposure of
 
subsurface contaminated sediments have been included in the ESD. Institutional control
 
mechanisms that may be applied to natural recovery areas or where capping is used are:
 
existing regulatory programs that oversee in-water work on pilings installation and removal,
 
dredging, and shoreline development and property land use restrictions.
 

EPA also acknowledges the potential for resuspension of sediment due to ship scour and erosion
 
from currents. The cleanup has been expanded to 'include any significant areas of subsurface
 
contamination within or near the navigation channel in the cleanup plan. See Response 22 and
 
Response 25.
 

Comment 28: WOO notes that the HCCseeks to justifyleaving heavily contaminated subsurface
 
sediments in place by asserting that recontamination is not likely because locations are either
 
distant from currentlydesignated areas. outside the formal navigation channel, away from docks.
 
or have been subject to a favorable DMMP determination. By taking this approach, the HCC has
 
avoided having to define the arealextent of subsurface contamination and thus shifted the
 
discussion of contaminated areas to a station-by-station focus. This approach has allowed the
 
HCC to exclude areas with heavy subsurface contamination from incorporation into sediment
 
management areas. For example. the HCC has designated station 4I02A for "no action" on the
 
representation that it passed DMMP bioassay interpretive guidelines. However. Station 4102A.
 
which is located near the center of the waterway. exceeds DMMP Maximum Levels (MLs) for at
 
least nine chemicals (2-methylnaphthalene. acenaphthene. anthracene. fluorene. phenanthrene.
 
benzotajanthracene, benzo(a)pyrene. benzo(b+k)fluoranthenes. pyrene, and total low molecular
 

.::0 .
weight polycyclic aromatic hydrocarbons (LPAHs) and is not eligible for disposal at a DMMP 
site. [1531 

Response 28: DMMP ML exceedances in light of the bioassay results may still receive a
 
suitability determination from DMMP agencies according to a clarification provided by the
 
Corps of Engineers (Corps) (5. Sterl ing, pers. com 4/11/(0). However, these data are not being
 
used for a suitabilitv determination. rather the DMMP bioassay results were used to screen for
 
the potential [or recontamination. ln this case. the bioassay results were used by EPA as an
 
indicator ot" wh at 0 biological response mav be if these some subsurface sediments were exposed.
 

" C /I '/"'!l the tuct The' btoassavs [JOSSI'd. EPA did notfeel that 4[()2A warranted active cleanup. 

Comment 2tJ: woe cumrnentx that tn implement an ertective and permanent rernedv. EPA 
need:-- tIl acknowledge that the Hvlebux \Vatenvay is an engineered watercourse that is subject to 
\Jl'lIlll:--	 1111'111 ~ "t rU\lgatl l1nJI and u)n ~trul'tll)n activitiex. The:,e .icuvniex. in combination with the 
net \.'II'ClIIJtll lll r :11ll'rn , 1I1d1CJtl' th,n the r I 1{e!1t IJ I [ II re dixtrtbute chemical contamination 
throu uhout the waterwav 1:-- slenllicant. The \ 'JrlIIU S mve xtiuanunx of the Hvlebos Waterway ShllV..· 
t l1Jt \,': Jl1t Jn1lnJn IS such ~~ p(II;L'yclic ururnauc h~ 'd nlCJrh (lnS (P.-\Hsl and PCBs are widelv . . 
,:h l ll t"lll tl' J thnlll~lhlllt Illl ht \11 the \\ ' Jtc'n\J ~ ~ -urrace .rnd ~ lI h- - urta ce sediments. For example.
 
1'( 'Il- .11,' ,!I.,[I 'd1 11 1,' J .l1 \. ,'n\.'l'rm.IIII'lh , ', 'lhh[ ,'IHI\ .lh"\l"(111 .. ~ /~~ in the JI"c'J th.u beuinx
 

. - ~	 ~ . 
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outside the Upper Turning Basin and extends all the w ?'] ~ 8 ~~e Eleventh Street bridge. In many 
cases. the concentrations or PCBs appear to increase strongly at a depth of 10 to 20 centimeters. 
[ 1531 

Nordlund Boat also notes that there is compelling evidence that the PCBs have migrated from the 
neck area into the head of the waterway and were distributed to the sides of the upper turning 
basin by the disturbances to sediment caused by the turning of large ocean-going vessels. As 
long-time observers of activities in the Hylebos, they have personally witnessed the upper turning 
basin tum brown from the suspension of sediment caused by the large tugboats that tum the 
ships.[178] 

Response 29: EPA agrees that there are various factors that could redistribute chemical 
contamination in the waterway. EPA has considered this issue in designating cleanup areas. 
See other responses in Section 2.4.3. 

2.4.3 Limitations/Restrictions on Future Use 

Comment 30: The Port of Tacoma (Port) commented that they agree with EPA's statement that 
"Exposure of contaminated subsurface sediments may occur during the cleanup by dredging 
adjacent areas, through physical processes, such as StoI1I1S or ship scour, or through future 
dredging or excavation". However, the Port does not agree that EPA appropriately applied the 
criteria in selecting the cleanup plan provided in the ESO. EPA has continued to propose natural 
recovery and no action in areas where exposure of contaminated sediments will occur in the near 
future, despite several comment letters from the Port identifying areas where this would be 
incompatible with Port activities. Specificareas of concern include sediments in front of Parcel 4, 
the former Murray Pacificsite, the former Wasser Winters site, and within the channel north of 
East 11 th Street Bridge. Because of this, the estimate of 940,000 cy of contaminated sediment is 
inaccurate. Sediment volumes in these areas should be added to the 94D,OOO cy estimate in order 
to obtain an accurate estimate of the total cleanup volume. These areas will need to be included 
in the Hylebos Waterway clean up regardless of whether the Corps performs an additional, 
extensive dredging project. [154] .. J , 

The WOG commented that removal of all significant contamination from the active stretches of 
the Hylebos Waterway is important if recontamination in the coming decades is to be avoided, and 
that the proposed cleanup for the Hylebos Waterway as depicted in the draft ESO is deficient 
because it allows substantial subsurface contamination to remain as a reservoir for future 
recontamination. One of the characteristics of industrial waterways is the propensity for 
unpredictable change as economic considerations change over time. As economic and land uses 
evolve. users of waterways must undertake. various projects such as maintenance dredging and 
waterway development that will disrupt sediments. Although capping and natural recovery may be 
suitable for areas where sediment profiles are expected to be stable. they are inappropriate for the 
relatively shallow Hylebos Waterway which is an active port where sediments are periodically 
disturbed by the activities that are inherent to ports, The WOG believes that the approach of 
Shifting the burden for determining future uses to property owners is unfair. The unspoken 
premise that property owners can know about future uses is unreasonable . For example. The 
\\'OG and the Tribe note that today. the' Hylebox is a key element of the Port'S future 
development plans. Four years ago. the Port had little interest in the Hylebox Waterway, 
Sub-urruce cuntanunauun with in [he ucnve areas ur' the waterway that is proposed to be left in 
place 1\ il l prc',>e nt manv ulftic ulue's tor future property owner; ~l.S I\·ell as potentially jeopardize the 
rellleJIJI d !\ lrt :-, 115.' 11 501 

Response .If) : HU,\t;d (If/ th« tntormu tion I f/TrllI [) t'd lll 1!:t',II ' d l .l lliSSI Of/1 and (/fJp liul1Ion or I h l '
 

( "f-.'R( ''-4 rcm ca» I('!t'dl(lf/ ( ntrrut. EPA !lU.1 tocus rr! Oil mlf/ItIlI :'lll g rhl:' tunrnnul tin tuturr
 
" ,[ " ' 1/0 , " ~(I on tunn nut r«! \( .iun , 11/1 , I JIlIIJ ,It Il ~' th « [)(I I I'Il It; i/ r( lI" rct io vur« or'S'Uh,\llIio t'f'
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contamination. EPA considered the following guidelines with regard to accommodating future 
land use in developing the cleanup plan: 

•	 All areas where surface contamination is not predicted to naturally recover to 
SQDs in lil years. or where there is a reasonable chance that subsurface 
contamination may recontaminate surface sediments through ship scour, storm 
surge , or other natural or anthropogenic forces, are included in the cleanup plan. 

•	 Where active remediation is needed, dredging to a clean sediment surface is 
required. 

•	 In areas where EPA has not required cleanup under the criteria cited above, but 
the Port or property owners want cleanup to occur for future development 
purposes, EPA will make every effort to work with these parties to coordinate 
additional cleanup to occur at the same time as the overall waterway cleanup. 

•	 EPA will actively work with the Corps of Engineers to allow the Corps to perform 
any needed maintenance dredging at the same time as the waterway cleanup, but 
it is not a requirement of the Superfund cleanup. 

•	 PRPs will remain LiabLe for subsurface contamination that becomes exposed in 
the future. Compliance with existing Laws and, where necessary, Superfund 
institutional controls will be used to minimize exposure to contaminated 
subsurface sediments. Post-cleanup monitoring wiLL be required to ensure the 
remediation remains protective and sediment recontamination is detected. 

EPA hasdetermined that it is not necessary to remediate all contaminated sediments in
 
Commencement Bay to ensure protection of human health and the environment. EPA will.
 
however, work with the Port and property owners to include additionaL dredge volumes as
 
necessary !o accommodate future uses. Property owners requesting additional dredging may be
 
required to pay the incrementaL cost increase for the work.
 

Comment 31: The WDa comments that although the Hylebos Waterway is an active area of an 
industrial port, the draft ESD provides relatively little discussion of how EPA will accommodate 
routine waterway activities following the cleanup. The intent expressed in the draft ESD appears 
to be that the HCC or successors will ,be excused from the requirement to remove subsurface 
contaminationduring the CERCLA cleanup on the grounds that regulatory requirements 
'associated with dredging will ensure that proper disposalof contaminated sediments occurs. What 
is not discussed is that it will be much more difficult after the cleanup to find feasible disposal sites 
and the effect that the lack of disposal options will have on the environmental condition of the ' 

-waterway. The Tribe recommends removal of subsurface contamination within the active 
channel. which will allow for expedited maintenance dredging in the future without the need for 
expensive. time consuming regulatory processes and most importantly the need for more disposal 
sites in Commencement Bay, I50jf 1531 

. The WDG abo notes that the ESD does not explain the magnitude of the regulatory burdens 
associated wi th waterway projects that in volve contaminated sediments, For example. the 
permitting efforts for projects involving contaminated sediments are more extensive. time 
cnnxurning. and expensive Likewise . biologIcal axsessrnerus in volving toxic constituents are more 
expensive tl) prepare and take longer to review. Therefore , EPA should explicitly tell parries that 
re muval u! all the coruarninated subxurtuce sediments will expedite waterway use and 
dcve luprneru b~ reducing the regu!at ury erturt required t(l approve future projects. r 153) 

Response 3/ : SrI /'d lll '.! r!1I!}( J,\(/ / I/lt' \ TnI' th , i"il IILI/ ' \1 '(/.1' dit tiru lt. and i( is not lik rl v (0 /Ii'I 

• .[\ 1, I ((I I' tutun rou tmr .lredvin« . EPA t -. II , ( /I 'I'!" \lurk;n '..: with the Cnr!),' (n inc /IIr1I: WH' 
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needed maintenance dredging wit}: the CERCLA cleanup, EPA has aLso encouraged property 
owners in the ESD. and will continue to encourage them during CD negotiations, to identify any 
dredging needed for future development activities. and TO conduct such dredging as part of the 
cleanup, 

Comment 32: The WDG comments that the draft ESO appears to accept a cleanup approach 
which shifts responsibility for removing subsurface contamination from the parties responsible for 
the contamination to other parties who will continue to use the Hylebos Waterway for maritime 
activities. Furthermore, while the draft ESD does not explicitly state that EPA intends to limit 
future activities, there are indications that it implicitly intends to do so. EPA has proposed in the 
draft ESD to extend institutional controls to affirmative restrictions on the use of real property in 
and along the waterway. The draft ESD also proposes to use city ordinances and deed 
restrictions (presumably imposed unilaterally under CERCLA § 106) as a means of limiting use of 
the waterway to reduce the prospect of exposing subsurface contamination. This approach is 
fundamentally wrong because institutional controls are unlikely to prevent exposure of subsurface 
contamination and such controls allow the responsible parties to incur a financial benefit at the 
expense of future users of the waterway, The Port believes that taking this approach is unwise 
and will prove to be an undue burden on regulatory agencies such as the Ecology, Corps, 
USFWS , WDFW, National Marine Fisheries Service (NMFS), and the City, because those 
agencies will be left with having to tind ways to address contaminated sediments that should have 
been addressed in the Superfund process. This approach will also put the burden of tinding and 
paying for a confined disposal site on the landowners and not on the polluters, or lead to future 
lawsuits between landowners and responsible parties, (154][153] , 

Similarly, Nordlund Boat opposes a cleanup approach for the Hylebos Waterway that leaves in 
place contaminated sediments at depth at concentrations that exceed the SQOs. They support the 
removal of contaminated sediments in the Hylebos Waterway wherever they exceed the SQOs and 
regardless of whether the contaminated subsurface sediments are covered -by clean surface 
sediments. Nordlund Boat is particularly concerned about subsurface PCB-contaminated 
sediments that the ESD proposes to leave in place off shore of Nordlund's dock. In effect, 
Nordlund Boat is being held responsible for the cleanup of PCB contaminated sediment, even 
though there is no evidence that activities on the Nordlund Boat propertycontributed to the 
presence of PCBs. Nordlund Boat is concerned that any future in-water improvements e.g. berth 
deepening, replacement or extension of the dock, could be more difficult to permit and more 
expensive to conduct because of the presence of the PCBs. 

Nordlund Boat notes that they were hoping that the benefits arising from the consent decree, such 
as certainty, finality, and the removal of the stigma associated ~ith unresolved Superfund liability, 
might come close to matching the significant costs and uncertainties that they have endured over 
the last decade or more, Unfortunately. the ESO seems to promise that Hylebos waterfront 
property owners will continue to face significant uncertainties because of EPA's decision to allow 
[he HCC to leave in place contaminated sediments at depth at concentrations that exceed the 
SQOs·II7X1 . 

Response 32: EPA ' I man ilutr under CERCLA is to protect human heaith and thr environm ent. 
Th« ESO clrunup plan does this throug]: a combination of removal rdredJ{ing), engineerinv 
.antrol». Ul/I! monitorine. As noted in Response JI) , EPA will work with property owners TO wid 
tll/\ .ulih ttonul clruruu: tdredvinv ) tn the clrunup plan [orfuture development purposes a t th rt r 
,i l I ( 1'( ' '' , ' II . EPA ' ,I IUI/d 11.11' poli«, require: tluit IV/, conside r 0 rrusanublv unuctputed [uturr II.I /' 

III our .rts]: (/.1,\1 ' ,1.1111 I.' n II . Ho \\ '1.'\ '1'1', contumuuuion !NUl' hi, It'(r in pl ace iju is otherwise a 
{'U'It'( 111'( ' renicrl» , Nordlund '» crnnmrnt spcctticull» retrrs III S {(1" II /) III J, which contained 
!'('R, II/ \/1"'1111(/1'( ' srdunrnt (1/ IJ)..J "111 1'.\ th« S fJO, onl: vli rht! » .tbov« th« clrunup lrvrl. EPA 
' : 1 1, ' 1 11 111 !' , -{I IT, ' th.u 1111 I mur-nnnl!» . " 1I111l11l1l ' lfn l urru , 1/' I' \'fllil/' I i , IIrmld rrprrsrn: u human 
;I t ,ti ,It , tr 1"( " ;I I :':I • •t! ;1:,.. 11/ , Prll{IO'1\ " 111/1" 1'\ .i rv II ,-fell//l t' III 111 1 iu.i, IIn\· udilutonu! drrtlvtn ; 
',', '. :;'{II ~ 1;/1 '\ 11, / ': I", tut urc 01,\ 1 i, '/'"1, '111 {I/'/Il \, 1111"· oI1'1' 1'1/, (I /l I', II,: t 'c! I" tlo \II {( thr, .ir« 
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willing to pay the additional cost. If they don 't do this. they will be responsibLe for making sure 
that the contaminated materials are handled in an environmentally responsible fashion when 
they do make future development plans. See Response 30. 

Comment 33: PCW commented that adding new ESD performance criteria or site use 
restrictions is a contradiction to findings of the ROD. They note that EPA stated in the 1989 
ROD Responsiveness Summary that permitting requirements under the Clean Water Act and the 
State Shoreline Management Act are in place for any dredging or other development activity that 
may involve excavating sediments to accommodate a new future use. Those permitting 
requirements do assure that sediment will be handled in an environmentally responsible fashion. 
and that newlyexposed sediment does not pose an environmentalconcern. [150] 

Response 33: The ESD more clearly designates the institutional controlobjectives that are 
required for confined sediment to ensure the remedy is protective ofhuman health and the 
environment. It also provides the types of institutional control mechanism that wiLL be relied on 
or, in some instances, implemented if feasible to achieve those objectives. Such added details on 
institutional controls provided for in the ROD are no more than significant differences, which is 
why they are included in this ESD. 

Comment 34: The Port viewed institutional controls on land use along the Hylebos Waterway as 
excessive and felt that "[ejxisting federal. state. and local regulations and permit requirements are 
more than adequate to safeguard the environment from activities associated with future use." The 
Port made the case that institutional controls represents a penalty to non-polluting landowners 
that would escalate the cost of doing business in the tideflats and be viewed a detriment to future 
businesses or developers. The Port further stated that ''[a]s a major landowner in and along the 
Hylebos, [it] can not accept controls that would encumber the continuation of existing uses or 
limit future uses of its property. We request that this change be deleted from the ESD." [154] 

Response34: Landuse restrictions would have limited use as part of the remedy andwouldbe 
applicable onLy in those areas where natural recovery, or capping are used as the remedy. Any 
area designated as a disposal site would aLso be subject to some institutional controLs. It is 
anticipated that such restrictions would only be used where it is necessary to preserve the long
term effectiveness of a remedy for a specific area. As an example, no future dredging would be 
allowed at a CAD site. Some restrictions on the depth of dredging may be included in areas 
where a cap is constructed so that confinement of underlying contaminated sediment is 
maintained over time. EPA expects that such protective measures can be addressed through 
existing regulatory land use regulations and permits. Separate agreements may be required 

.. where existing regulations may not be sufficient to ensure the remedy remains protective. 
. However, if land use restrictions are put into place, such reserved uses will only be applicable if 

Th e contamination stays in place. Nothin g about a land use restri ction will prohibit a landowner 
[rom removing the contamination such that all restrictions could be eliminated. 

2.4 .4 Efforts to Inform Property Owners . 

,. ,Comment 35: The Port and WOG note that the HCC's 19951sicl property owners survey of 
'•. future usc's was inadequate. They request that EPA revisit the issue of future uses with property 

owners along Hylebos Waterway. to get a more accurate picture of future use. The Port states 
.that EP.-\ \ Vlc'W (If future use doex not include likely long-term uses. EPA should perform it's 
own ~u r \ · c' Y that provide.. l" \ ncrs with fu ll dixcloxure nf how leaving contaminated sediment on 
their land wtll ertect current uses. future development. and property values. EPA should also 
Idc' nllty and nll[l fy impacted parues Ilf the addit ional cuxtx that would be borne by landowners and 
1>; leJ':LI !. "tate. .Il1J local permuung agenl'lc's tIl address contaminated sediment that EPA had 
k ll l>t'hmJ EP.\ , lh 1U IJ IdCIlII I; hl'\\ ;InJ wlu-n (hlhl:' Lt ndlm ners and permitting agencies will De 
.lr-k' tl ' I,' l l ' \ n ~·", t , 111'111 thl' [" ' " Utl'I , \ \ Ihl ~· , l U ' e.' J th,' ( llfllamIrlJ[\l ln th.it impacted their CUITc'J)[ 
.1:1<J lutUI,' J e.' \ ,' 1" 1' 111 ,' 1) 1 .JIlJ u -«: 1":1,' \\. [)( j ill 'L', rh.n the Hee, ' UJ"\·c'y Ilf future USC'S Jskc'J 
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property owners to provide informationonly for those projects currently underway or for which 
the owner intended to submit permit applications prior to June 1999. The HCC did not ask 
property owners to provide information regarding the projects that might occur after 1999 or to 
describe navigation needs that will require maintenance dredging in the channel and adjacent 
areas. The draft ESD is founded on a view of future use that is very short-sighted. [ 154] {153] 

The WDG comments that the HCC's inadequate effort to inform property owners and the public 
about the extent of subsurface contamination has resulted a proposed cleanup that will leave 
substantial areas of the waterway unaddressed. Although the draft ESD invites current property 
owners to include additional dredge areas if future plans could expose contaminated sediments. no 
mechanism has been provided to ensure that property owners have actually been informed that 
sediments on or near their properties are containinated at depth. Furthermore, the draft ESD does 
not make it clear that property owners can add contaminated sediments to the cleanup at no 
charge to themselves provided they are not responsible for contaminating the sediments. Based on 
the draft ESD. it appears that no party who is not a member of the HCC has requested an 
expansion of the cleanup as a result of the HCC's alleged communication efforts. (153) 

Response 35: Aside from property o....ners survey in 1994, EPA has held periodic meetings for 
Hylebos properly o ....ners to apprize (hem of the status of the cleanup plan and implications for 
their property. Property o ....ners have had ample opportunity to review the cleanup plan and ask 
EPA questions. As indicated in response to comments 30 & 32, property owners will have 
additional opportunity to incorporate development dredging into the CERCLA remedial design . 

Comment 36: The WDG states that EPA has not explained the legal implications associated with 
leavingcontamination in place. For instance, legal protections grained to settling p.arties may " 
preclude cost recovery against them by parties forced to remove and dispose of contamination at 
a later time. Similarly. property owners can be held liable if their activities inadvertently expose 
the contamination that EPA has allowed to remain behind. In this respect. the draft ESD does 
innocent property owners a disservice by implying that they have an opportunity to address 
contamination in areas that may affect their future activities yet failing to 'disclose where these 
areas are located. [1531 . 

Response 36: See Response 30. 

2.4.5 WRDAJCorps Dredging 

Comment 37: Ecology noted their appreciation for the excellent work EPA has done 
communicating with the Corps and other agencies regarding the Water Resources Development 
Act (WRDA) sponsored navigation dredging of Hylebos Waterway. Ecology encouraged EPA to 
continue with this effort and noted their commitment to helping in any way to accomplish the 
more complete remedy that would be realized through a combined navigation and remedial 
dredging. If the combined navigation and remedial dredging does not occur. the current shoaling 
hazards en naviaution would remain. navieution dredzinz would continue to be hindered bv 
co ntamination ~t depth and. we face the p~mspe Cl of piece-meal cleanups where future dredging 
projectx need ttl address contamination at depth tor contamination waiting for natural recovery). 
Fur these reasons. the remedy must Include the navigation dredging areas affected by 
coruanunauon (Jt the xurtace or at depth: whether or not the \VROA funding becomes available. 
Thi., wil l be all irnpnrt.int part p( EU1!l lgy'Sdetermination tI l contin ue support or' the ESO. IXOI 

EL" t!l \l ~ \ " Jb\) c.unmented that cha n~c "~ In channel seomctrv Jue II I nuvrzut ional dredz ins and/o r 
ne « 1I~ ~ .., lIt propertv may arrec: E P .-\ ~ c<, pc'c tati,;ns ul nc~ rning natural recovery or~) tabi li ty ll f 

c'\ I\ (l ll g L· ~tr~ TIl I\ l1eeJ .~ ttl be reI, Ic\\ eJ .I.~ EP.-\ rnake -, rl llgrC"~\ l in \I.,·RO,-\ <ponxored 
1l .1\I~. 1 1l' 1 1l JrcJ ;;lng. l:-i (l! 
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PCW further commented that WRDAenvironmental dredging could address the subsurface 
sediment issues raised by EPA without anychanges to the existing ROD. [150] 

Response 37: The 1989 ROD Responsiveness Summary clarified that CERCLA actions were not 
intended to address navigational dredging. EPA is fully supportive of a navigational dredging 
project and will continue to coordinate with the Corps and private parties to encourage efforts to 
combine navigational dredging needs with the Superfund cleanup, if it can be done without 
delaying the Superfund cleanup. 

If a combined project is not done, EPA will work with Corps to ensure that any caps do not 
interfere with, or would not be compromised by, future navigation dredging. As far as new uses 
of the property, see Responses 30 - 35. . 

Comment 38: The WOO noted that although maintenance dredging was conducted at frequent 
intervals prior to the listing of Commencement Bay on the National Priorities List (NFL) in 1981, 
only a few small and localized private maintenance dredging projects have been conducted in the 
Hylebos Waterwaysince that time. The Corps has stated that maintenance dredging in the 
Hylebos Waterway is being deferred based on an understanding that EPA-lead CERCLA activities 

. would result in the removal of contaminated sediments in areas that will be affected by 
maintenance dredging. Maintenance dredging can be expected to affect the navigation channel and 
adjacent areas. In addition to channel maintenance conducted by the Corps, private parties need to 
dredge the portions of the waterway in the vicinity of their properties to maintain navigation 
access. Dredging projects not only incur the risk of exposing contaminated sediments, they will 
generatecontaminateddredged material that will need special disposal. [153] 

PCWcommented that EPA states in the Responsiveness Summaryto the 1989 ROD that 
CERCLA actions do not cover maintenance dredging and areas that may require maintenance 
dredging or navigational dredging actions will be addressed outside of CERCLA by the 
substantive and procedural requirements of existing regulations such as the Clean Water Act 
Sections 401 and 404. hydraulics permits. shoreline substantialdevelopment permits, and DMMP. 
[150] 

Response 38: The cleanup plans contained in this ESD comply with the requirements of the 
ROD and the 1997 ESD. The ROD anticipated that the CERCLA cleanup would not address 
areas solely because they may require maintenance dredging in the future. If future dredging 
projects encounter contaminated sediments, they will have to be disposed of in accordance with 
DMMP and other applicable laws and guidelines. 

Comment 39: MWAC believes that tinalizing the ESD will negatively impact ongoing efforts to 
explore the viability of proceeding with a dredging project in the Hylebos Waterway under 

.Section 312 of WRDA. A WRDA action for the Hylebos Waterway offers numerous 
environmental and navigational benefits. including the potential for conducting a larger dredging 
ertort and more comprehensive cleanup. restoring fuU commercial navigational draft in the 
waterwa y. and enhancing economic development in the waterway. [571 

Response 39: EPA does not believe that tielaying the ESD or making f inal dec isions on hov. the 
Hvl ebos Warenm.\ should he cleaned up would he goodfor the env ironment or the communi ty, 
Likewise. EPA clol'.\ nor think making a iinal decision necessarilv will adverselv affect o ngoin~~ 
dtscussums about II potrntial WRDA project . EPA has had num erous discussions with rfll) Cli/PS 
rceurd uu: th« pcnrnttul (or II iVRDA rjr l' d~1I1g project in the Hvl rbos illoren\(J\', and both EPA 
.uu] thr ("" rf' \ .1'.;" ' ( ' thin tinali. in -: rhl' [ SD II i !! hun' no i lJl/ I(Jo on the Cor/is', abilitv to do a 
\\RO:\ fl rt'/" , / Th , (-"'f \· ulult t» {" ./II tl HR n ,·\ f'Ulj( 'd 1.\ nu irr drprndrnt on th r u vuilubilitv' 
.11 1, ; 1\l l l ln~'1I1 I ,' f i 1,/, ,;/ \1'1111\ 111. {hi' .rvculuht lu: ottundin« , and timinv issues , than ir is on th« I · 
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2.5 Fundamental versus Significant Changes to the ROD 

Comment 40: The ESO reflects fund amental alterations to the CBNrr ROD with respect to the 
scope. performance and cost of the remedy. Thus. CERCLA and the NCP require a ROD 
amendrnenus) rather than an explanation of significant differences. 40 CFR Section 300.435. 
[143][ 1501 

(a) Comments on fundamental alterations of scope of the remedy: 

The ESO and the Hylebos EPA Cleanup Plan inappropriately. and without justification. 
depart from the ROD's "problem area" determination and conclusion that remediation 
should be conducted separately in each "problem area." The ROD should not be so. 
fundamentally altered. Indeed. the ESO and the EPA Cleanup Plan themselves 
demonstrate the appropriateness of the ROD's conclusion that the Hylebos should be 
addressed in separate "problem areas." [148] 

The differences in the ESO's draft cleanup plan fundamentally alter the selected remedy for 
Hylebos Waterway with respect to scope because of the elimination of the Problem Area 
limits in the ROD: addition of habitat function and enhancement of fisheries resources as a 
cleanup goal; and addition of subsurface sediment.(150] 

(b)'Comments on fundamental alterations of performance of the remedy: 

The differences in theESO's draft cleanup plan fundamentally alter the selected remedy for 
. Hylebos Waterway with respect to performance because there is: near elimination of 
natural recovery from the remedy; and application of surface sediment SQOs to subsurface 
sediment.[150] 

The ESO accurately observes that "[tlhe ROD recognized that the estimated volume of 
sediments needing active remediation would be refilled during remedial design phase and 
that both volume and costs 'are anticipated to change accordingly.'" ESD. p. 5 (quoting 
the ROD. emphasis provided). The expansion of the Hylebos sediment volume from the 
ROD's estimate of 448.000 cy to the ESO's estimate of 940.000 cy (or perhaps even an 
estimated total 1.3 million cy) cannot be characterized as a "refinement." The ESO's 
more than doubling (or perhaps trebling) of the sediment volume reflects drastic and 
inappropriate departures from the ROD through the application of various criteria and 
EPA decisions to which the HCC has previously objected. [1 481 

The volume for Hylebos Waterway should be corrected to include the 175,000 cy of 
wood-waste related dredging mandated by EPA and currently proposed by the WOG. 
EPA's "refined estimate" of 1.115.000 cy (including wood waste related cleanup) is at 
least 667.000 cy greater than the ROD volume of 448.000 cy for Hylebos Waterway. The 
drart ESO represents a volume that is 2.5 times larger than the ROD. As such. the draft 
ESO does not represent <l "refined estimate" of the ROD volumes. but rather a 
fundamental change in the scope tlf the cleanup. based on nearelimination of natural 
recovery from the remedy. as well <lS addition of subsurface sediment in areas that fully 
:-'Jtlsly ROD cleanup requ irements. These rundarnental changes cannot be addressed by <In 
ESO. but rather require a ROD amendment and evaluation III the nine CERCLA criteria in 
<lrJer tll ':ll mply with the \"CP On the lithe r hand. the expanded vo lume could be 
J re J ~ e J b \' J. WR D.-\ environrne ntut J re d!! in ~ action without anv chanses to the exixtinz 
ROD. II :'i ll! - - . - 
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Among the several concerns the HCC expressed about the increase in cost of the Hylebos 
Waterway cleanup from the ROD estimate of $ I 1.080.000 to the draft fSD estimate of 
$39.063.000. specific concerns include: 

The ESO's more then trebling (and perhaps quadrupling. or more) of the remedy 
costs reflects a drastic and inappropriate departure from the ROD. [1481 

•	 One significant cost item not included in the dra't ESD. that is part of the ROD 
estimate. is the sampling and analysis required by EPA as part of the post-ROD 
pre-remedial design program. This cost is currentlyover $10.000.000 and 
expected to be $11.000.000 bycompletion of the pre-remedial design this year. 
[ ISO] 

•	 The current cost estimates also do not address significant potential costs 
associated with mitigation and land acquisition. There is currently much 
uncertainty associated with the mitigation that might be requested by NMFS and 
USFWS under the ESA and consequently there has not been a full and complete 
delineation of mitigation scope. performance or cost in the draft ESD.[ ISO] 

The costs associated with EPA's selection of disposal sites for Hylebos Waterway is also in direct 
contradiction to EPA's final ESD for PCB cleanup levels in Commencement Bay. issued July 
1997. In the 1997 ESD. EPA selected a PCB cleanup level that would result in a'total Hylebos 
cleanup volume of 508,000 cy at a cost of $18 million. EPA rejected a more stringent cleanup 
level, such as 300 zzg/kg PCBs, because (1) it would not significantly lower human or ecological 
risk from Hylebos sediments; (2) it would result in substantially increased cleanup costs to $31 
million; (3) it would increase the volume of sediments to be remediated by 70 percent to 891,000 
cy creating the need for a second disposal site; and (4) it would result in greater disruptionof 
aquatic organisms during dredging (See July 1997 ESD. pg. 24. Summary of the Comparative 
Analysis of Alternatives). These same concerns counsel against the currentlyproposed ESD. EPA 
has not provided an adequate basis for a total reversal from the positions it held in the 1997 ESD 
(89 1.000 cy and $31 million cannot be justified) to the current draft ESD (940.000 cy and $39 
million is justified), [148][150] 

Without inclusion of all of the cost categories defined by the ROD, including fully defmed 
mitigation and land use costs. there can be no thorough cost totaling for the recommended 
remedy. no cost effectiveness evaluation. norcomplete evaluation of the nine CERCLA criteria. 
With regards to costs. the ESD is premature and appears to be in violation of the NCP. [150] 

Response 40: The Ne? provides that significant differences in the remedial action with respect 
to scope, performance, or cost that signif icantly change but do not fundamentally alter the 
remedv selected in the ROD should be documented in an explanation of significant differences 
(ESD). 40 CFR §300.435(c)(2)(i). ROD amendments, as provided in the N'Cl', should be 
proposed if the differ ences in the remedial action fundamentally alter the basic features of the 
selected rr mrtlv ....i th resp ect to scope. performan ce, or cost. 40 CFR §3()0.435(c)(2)(ii). This 
E5D is consist ent with the ,VCP. Sonl! of the basic [eu tures of The remedy selected in the {(IX') 
ROD has bern [undam entallv altered. e.g.. site use restrictions. source control. natural reco verv, 
srdim ent remedial action, and mon itor ing. The information thut has been developed through the 
prr- rrmrclial rll' l/ l!n ,l"lu ll fI/ i ng anil analvsis .irr c"(If1Si.\"TI.'nT with , lind wrrr expresslv anticiputed in 
thr Rt H) . Tlir trurea-:«, tn volume tlI7I1 UII" are su.:ni/icot1r. HIIIVl:'l'a, the greater volume and 
11 11/ ha» 1I11! It ,d ! II II chuns:« ill tlu: rrmrdial uction objrcti vrs o r thl:' remedial tl:' chnology 
\('/ e(/ /'/! ti l rf" l o ihe' / /fI th e R O /) . Tit I ' E.)D is ul«) consistent witl: EPA guidance regarding 
.u uu mrn tm v /)(lI{ ·RO D rl l' t"/ .I / II II .I . "'-\ Cll/ll i l' T(I Pr.pann s: Suprrturu! Proposed Plans, Records 
, .r /) I",{ I {(I I / .uu! O tl i«: R"lII t'rf l S,'/t'( !i l 1n {)/ ' I "II"!(I11 !J(ln/Jll t,illl·. .. nSWER C)2 nn. /·23 P. I ul v .W. 
: /'/ ' i 
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The ROD anticipated that the areal extent of contamination would be refined during remedial 
design. The new data indicates that tnere are larger areas requiring remediation than originally 
thnught in the ROD; a significant chang e, but not fundamental. A group ofparties agreed to . 
conduct pre-remedial design activities in a comprehensive fashion throughout the Waterway and 
there were many technical and pra ctical reasons to conduct the studies comprehensively, The 
ESD describes the specific manner in which the ROD is being implemented at each Waterwa)' , 
Future negotiations or enforcement actions will determine who will perform the cleanup and 
how, 

The ESD is not adding habitat fun ction and enhancement offisheries resources as a cleanup 
goal. the ROD stated that habitat function and enhancement offisheries resources were part of 
the overall cleanup objectives. The ESD is not eliminating natural recovery as a part of the 
remedy. Approximately 20 acres in the Hylebos Waterway and 20 acres in the Thea Foss and 
Wheeler/Osgood Waterways are designated natural recovery areas, 

See Responses 20 - 22 for discussion of subsurface contamination and remediation areas. 

The increases in volume of contaminated sediment and concurrent increases in the estimated 
cost for the remediation are significant differences from the sel ected rem edy. However, such 
increases in volume and cost has not changed the selected remedial approach of confinement. 
nor other basic feature of the selected remedy. 

Sediment contaminated with wood debris at the head of the Hylebos Waterway that is being 
addressed by the Department of Ecology under a state cleanup agreement have not been added 
to the volume requiring cleanup under the ESD. 

t

3.0 THEA FOSS WATERWAY 

3.1 Concerns about the Cleanup 
!' 

3.1.1 Source Control 

Comment 41: One cornrnentor raised several technical issues with the set up and development of 
the Water Quality Analysis Simulation Program (WASP) model and the subsequent conclusions 
about source control and recontamination that the City has based on the modeled outcomes. 
These technical issues are as follows: ( I) Stormwater loading terms are underestimated and thus 
bias source control goals and recontamination potential toward lessconservativeestimates. (2) 
As, presented in the Round 3 Report. the WASP model has levels of potentially recontaminating 
pollutants (e.g.. bis(2-ethylhexyl phthalate (BEP), phenanthrene, pyrene. dibenzta.hjanthracene) 
that generates a high level of uncertainty and raises important and unresolved questions about 
natural recovery and recontamination, (3) The cornrnentor believes that a high-resolution 
hydrodynamic model. other than \VASP. would provide less uncertain estimates for source 
control goals ari d recontamination potential. particularly if more rece nt data were used to assess 
particulate phase loads (0 the waterway. 115 11 

Response -1/: EPA agrr rs with the co mme ntor thu t storm wa ter loculi ng te rms used bv the Citv in 
tli« WA SP model are urulr rest imatrd. H OI\'t'\ 'a. EPA don nor believe that runn in g an other 
1I/ lI dt'1 \\ lI ulcl rluntnu t« un certaint i es with rrsprc: to source contro! !.;(lUI.I, As eurlv us IYl)5, 
.lurtn i: cll'\,t' III{ JII lo lC II r rh t' Raund 2 Dutu Evuluution Rt'{)(JrT. EPA suued ou r concerns about 
lOt/ ri m :.: (('{' /II.I III th« Citv utu! /;1':':011 ,J.lklng U/;II UI culibru tio n o( IVAS? with disso lved ph use 
. {t/ IU, Thccncn , .tl l«, hruvir r ?Al-! , urul BE? I h l' !lld br primarilv assoct u tr ti witl: a purti cul ut r 
11.( .. l l l ll ei {I I I 'i .I' I I II th: \\ (/It'I1 \ O.' , However. th: Cit: .111 11 clio-, « 10 U,I I' disso lved -phase loadin v 
111 II I , .ilth r.ttto n O( th« IrA S? mo.ir! Tlu (11 1/.1/ ' (/ 111'11( '/ '1 o ( Ih l' prrtrrrnc» tor dissol ved-phase 

' " ". ; /I ! ~' , /I ', ' I I, th , II/I ',:, ! ,:" , \ t·. · ::" :"'./1. \", {-' " ' I tli, 1':\/1 .ui.! R E f', ; ll ll fl fl Ull cI., tov.cu«! th r 
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some sources is under-predicted. For these reasons EPA recalculated particulate loads in 
accordance with the Model Toxics Control Act (MTCA) statistical model. Although the results 
are no t as sop hist icated as the efforts conducted by the City , they pro vide cause for EPA to be 
conservative by requiring additional s tormwater so urce contro l. sto rmwater source contro l 
monitorin g (under their National Pollution Discharge Elimination System (NPDES ipermit that 
addresses stormwater discharge), and post-remedial monitoring of the waterway. 

EPA will likely not run a more sensitive model than WASP because the re-calculated Loads are 
conservative enough to require the City to address stormwater control. at the same level that 
wouldbe required even if a more sensitive modeL with larger particulate loads more accurately 

. estimated recontamination potential. 

.....~~ 

Comment 42: One commentor noted that the load as reported in the Round 3 Report for the 
storrnwater discharge to Superfund Sediment Management Area (SSMA) 5 was not based on 
current data. Specifically. stormwater sediment trap data from SD230 is not represented in the 
WASP loading term for that discharge to Segment 5 of the waterway. The commentor directs 

.EPA to use this data in its final evaluation of source control for this segment of the waterway. 
[166] 

Response 42: Even though the Round 3 Report does not identify a significant sedim ent 1000 to 
the waterway for SD230, EPA, Ecology and the City are working with various data (sediment 
trap, whole water, catch basin and sump) to trace sources and identify effective locations for.- stormwater treatment. In response to this comment, it is important to note that evaluating the 
nature of contributing sources to mun icipal stormwater (e.g., flo w from privately-owned and 
maintained drains or infiltration from groundwater through cracks or joints in the line) is an 
equally criticaL part of the decision about what constitutes effective treatment on a given 
stormdrain. . 

Comment 43: Kennedy/Jenks and Shell Oil stated that the evidence is that municipal stormwater 
is the primary source of existing contamination in surface sediments and the likelysource of 
recontamination throughout the waterway. A remedy selected without acknowledgment of this 
fact will fail. A remedy selected without the City's commitment to AKART analysis for 
controlling high molecular weight PAH (HPAH) and phthalate loads from stormwater will also 
fail. [157][1591 

Response 43: EPA and Ecology are working with the City to establish a level of stormwater 
control that will redu ce phthalate and HPAH loading from stormwater to the waterway. As 

> indicated by EPA 's December 29, 1999, comments to the City on the RoundS Report and in the 
Administrative Record fo r this ESD, the lack of certainty about stormwater loadings to the 
waterway is causing the age ncies to be conservative in their assessment of the level of control 
needed to pre vent recontam ination of the waterway. 

Comment 44: Kennedy/Jenks comme nted that BEP is the greatest concern for recontamination 
and the principal source L-; municipal stormwarer. The proposed remedy does not address BEP 
contamination. Additionally. municipal storrnwater drains account for observed concentrations of 
PAHs in recent sediments. 11571 

Resp onse -1-1: A I .uur«! In co mme nts lin thr Round J Report, EPA believes tha t B EP is loa ding 
{(I th« v.trtrrv.u» III mun u ipu! stormwa ter tlo«: D I,I. l n !l'l'rI BE? trruls to adsorb to pani cula tes. II.I 

tlo the H?AHI fill 11!Ilt!l rrcon tummation II predicted. E? A believes that reductions in B E? (Inti 
f lPAHI /11 ,ltorl/lll ,ller or !' 111' ('/ ' .1,1(/'--" . 'shus uddttio nul sourer control s lin stormwater dischure r 
ril Thr« FiI .I.1 11 1/ / be rrqutrrd. Bnt h [ co/ (} :.:\ · .uu! EPA a re Iwrktng with the Cirv on an act ion 
/1/(/11 th.u in. 111i/1" tnvrs n vntun: lind tnlot trstinv ots trucu rrn! stormwa ter contro ls thut mav hI' 
,,/// / r i l//Udh [ or tlu: vtornnlr.ttn» " r .ub -hussn I FPA .uu! F, IJ IIJr,:\ · httvr II!.I O askrd the Ci": ro 

'fl r o l Othr r stormwuter,i, \ , h , 11 1101 / /1, /I /, ' /" ,Il lt lll It ;" ',,' II! , ' ill r 11II/1! (/ \ / ' )}/ I'1'" iuul , ont «orl: 
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hexachlorobenzene, but not phthalates. The Round 3 Report indicated data with ultra-low
 
detection limits were used to estimate loads for acenaphthylene (an LPAH) and
 
hexachlorobenzene. Sediment trap data were used to estimate loading terms for PCBs, DDT,
 
idenot J,2,3-c,d) pvrene and dibenzot a.h] anthracene (both HPAHs) . Estimated loads for all
 
other chemicals ......ere based on whole ......ater data with standard detection limits.
 

EPA agrees with the conclusion that sediments will recontaminate without additional stormwater 
controls. EPA, however, strongly disagrees with the assertion that without stormwater as an 
ongoing source of PAHs, the head of the waterway would not require remediation. Remediation 
would still be required to clean up the high levels of BEP, other phthalates, PARs and mercury 
present in sediments at the head of the waterway. See Response 44. 

Comment 46: Kennedy/Jenks provided an alternative AKART analysis to that submitted by the 
City in Appendix W to the Round 3 Report and in response to the performance criteria for 
"approvable AKART' and additionalsource control for stormwater in the ESD. Briefly listed, 
KennedylJenks' suggested additionalsteps to stormwater controls are: 

a.	 Where feasible, allow stonnwater to infiltrate to the ground for aquifer recharge 
thus reducing direct loading to waterway sediments. 

b.	 Do additional sampling to determine the nature of stonnwater loads (dissolved 
versus particulate phase) and best application of treatment at sub-basin level; 
although the performance and efficiency of sub-basin treatment is questionable due 
to "ubiquitous" nature of the pollutants. [157] 

Response 46: It may be that filtration would be feasible on municipal sub-basins or at other 
source sites as well; however, filtration is generally space-intensive, depending on local soil 
permeability. As an example, one application for municipal stormwater treatment at a site in 
Bellevue, required two one-half acre filters for a sub-basin ofapproximately 250 acres. 
Although Appendix W to the Round 3 Report indicates that city-owned space is very limited 
throughout the basin, making it difficult to apply infiltration on a large scale, small sub-basins, 
or portions of sub-basins may be treatable and should not be discounted as Ecology, EPA and 
the City continue to address stormwater treatment. 

With respect to additional sampling, the City has proposed additional sampling for stormwater 
pollutants in both dissolved and solid phases. Ecology is currently working with the City toward 
approving a stormwater sampling and analysis plan (SAP) that addresses both whole water and 

. in-line sediment traps. In addition, the City's recently proposed sampling project articulates 
the City's commitment to Ecology's and EPA's expressed concerns based on the quality and lack 
of particulate phase stormwater data. 

'. Comment 47: As an alternative to the City's proposed AKART analysis. the commentor 
suggests storrnwater treatment in either of two possible ways would be effective to prevent 
recontamination from storrnwater. The first suggestion is to combine discharges for storm drains 
237NB , 230 and 235. treat it chemically. and dam the head of the waterway to add sedimentation 
tn the combined discharge . The second suggestion is to combine the discharges for storm drains 
~J7:\JB. no, ~35 and release the combined discharges to a series orweirs installed in the 

' waterwav .It the outfall for additional sedimentarion. then use a wetlands constructed at the head 
llf waterwav for pnllshing . In detailing the basis for the alternat ive ..;KART analysis. the 
cornmeruor expressed the !nllnwing additional issues: 

,1.	 f-.: ;:,nnc'J ~iJenb Jllur[ :-. that the.' non- vtructural B\1P -; currently in-place or being 
nnpterncnted on <ub-businx will provide ennugh source control to prevent 
rc' U1 nlJnHnatll )n rrorn munurp.rl ~r l)rmwate r J i\chJrges. Thus. additional 
uc .ru nc n t ,!IlL! 'li"lI,,·{U!",I1 \.·llnll·"I,I!",' nl'"Jl'd. 
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b.	 Kennedy/Jenks states that the City's presumption that the primary loads of 
chemicals of concern are in the dissolved phase is critically tlawed as are the 
source control conclusions based upon it. 

c.	 Kennedy/Jenks' comparison of the City's AKi\RT analysis in the Round 3 Report 
with a previous repon revealed an additional source of uncertainty in the WASP 
model. [157] 

Response 47: EPA appreciates Kennedy/Jenks reevaluation of stormwater treatment 
technologies. EPA is issuing the final ESD with performance requirements for stormwater 

. source control which include conducting and submitting an evaluation of structural controls and 
a schedule for controls. 

EPA does not concur with the City's presumption that the primary loads of chemicals of concern 
are in the dissolved phase and is requiring additional source control/or stormwater. It is most 
likely that a sequence of structural and/or treatment BMPs, placed strategically in each of the 
major stormdrain basins, will be more effective at controlling stormwater load than is predicted 
in the City's analysis. While correct sizing and location of structural and/or treatment BMPs is 
anticipated to significantly affect stormwater.loads to the watel1-Vay, it is equally important to 
note that it is the sum of all stormwater controls. including municipal code for maintenance of 
private-storm lines contributing to the municipal line. that will determine source control 
effectiveness for- stormwater. 

Comment 48: The City believes that the unquantified load presented in the Round 3 Report 
poses a greater source of recontamination than municipal stormwater. The City contends that 
ongoing discharges of coal tar and creosotefrom upland sources must becontrolled and that the 
former MPS operation maywellbe contributing residual BEP to the waterway. [156] 

. . 
Response 48: EPA does not agree with the magnitude of the unquantified load presented by the 
City because so much uncertainty is-associated with various aspects ofuhe 'loading terms for 
stormwater. During the development of the Round 2 and Round 3 Reports. EPA. Ecology and 
the City had many discussions about solids normalization, model dynamics, partitioning . 
coefficients, qualified data and dete ction limits. Each assumption and choice factored into the 
stormwater loads used in the model also carried limitations and some amount of uncertainty with 
it. The City pursued its decisions regarding the estimation of stormwater loads and ult imately 
needed a very large "unquantified source" to make the model balance. While some portion of 
the "unquantified source" may well be asso ciated with assumptions made for other source load 
terms to the model, EPA believes that some larger amount of the unquantified portion of total 
load is. in fa ct, due to the way stormwater loads were estimated. Appendix L of the Round 3 
Report acknowledges an uncertainty of 2 to J rimes f or stormwater loads. The stormwater loads 
estimated by E.?A ( 12121)/99) and other commentors are simply uttempts {Q gain perspective of 
stormwater loads based on additional empirical data and other reasonable and conservative 
ass ump tions. 

\\/hift' the Citv may disagre e with othe rs o ver the theoretical che mistry ie .g.. partitioning factors) 
ant! th r [u tr untl effe cts of various contaminant sources to the wo terwav, ir is the position o] EPA 
thu! culdiuonul sourcr control work [or stormwutrr is necessarv. EPA agrees that source 
ctmtru] ti l other IOUJ({ o n., U!JOUi thr »ut rrwav te. v.. west bank .11't' {I at the Tacoma Coal Gus Slit' . 

Pick» Cove ). uu ludtn -; .I O I!l E' source s contrtlnuin o to municitia! stormwater. is also needed. .-\ s 
1/1i11,1i III rt"fl lill' l' Iii C",1I1II 1'1I1 5-1 . it" BE? concent rtuions ill'SD 2-1 5 remain high once thr M?S 
, lcunupt , , r;lIIfl ft'f I' . .ulditionul v utr: t ' , ontro! rnuvt (I I ( ur. 

Cururuent ~\): The City beheve« EP ~\ I:. plJ (ln ~ UIHJuc ernpha-.« li n xturrn water as ~l <ource llf 
! ; ' ~' . \ fl l. l lll l fl J l h l n h~'(JlhC ' l . l n ll \~ ,llc r "lI 11 ..t1 b ,Ire \ ·I.'o l1JII~ ld:n ·\lIu .' J, compared to other -o urce-. 
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Response 49: EPA disagrees. Emphasis on stormwater source controL is not undue given that 
this is a major confirmed ongoing source to the waterway. Current stormwater source 
investigations show there are ongoing sources of PAH, other than the Tacoma Coal Gas site, 
and sources of BEP, other than the former MPS site, discharging to the waterway through at 
least some of the stormdrains. 

The City has so far failed to acknowledge that at least some of the ..unquantified" load needed 
to calibrate the WASP model could be associated with the limits of the data, extrapolations, 
assumptions, choices and decisions made in developing the stormwater load estimates. An 

.assumption that the unquantified load is an amalgam ofhistoric spills, groundwater infiltration
 
..to storm andseeps at the head of the waterway is not justified given the Round 3 Report places
 
. precision of the estimated stormwater loads at 200 to 300percent. EPA does not agree with the
 

assumption that all "unquantified load" is from sources other than stormwater that either have
 
been, or can be, easily controlled. 

Comment 50: The City asserts that Tacoma stonnwater is no different than stonnwater in other 
-municipalities and stonnwater discharge to Thea Foss is not terribly different from other 
Commencement Bay waterways. [156] 

Response SO: EPA does not dispute the City 's contention that constituents found in Thea Foss
 
stormwater discharge are similar to those found in other municipal stormwater discharges;
 
however, 'the City's stormdrains discharge into a NPL site with contaminated marine sediments.
 
In order for the Superfund remedy to be effective, pollutants from stormwater discharges must
 
not be allowed to recontaminate sediments in the waterway.
 

Comment 51: The City stated that comparison of stormdrain sediments to SQOs is not 
appropriate because empirical data and theoretical partitioning calculations indicate HPAHsand 
BEP do not remain in particulate phase. When stormwaterenters the waterway, these pollutants 
desorb and are carried out the waterway in the dissolved phase. [156] 

Response 51: EPA is not using stormwater sediment trap data in direct comparison with the 
SQOs, As discussed in comments on the Round 3 Report (/11/6/99 and 12129199), EPA does not 
agree with model's chemical partitioning or other aspects of the stormwater loading terms. EPA 
believes the empirical data of surface sediment quality and stormwater sediment trap data 
represent higher particulate phase loading from stormwater for certain HPAHs and BEP than 
indicated in the Round 3 Report. 

Comment 52: Tar seepson or adjacent to theTacomaCoal Gas site are a source of greater 
recontamination potential than stormwater. r156] 

Response 52: EPA believes that the Tacoma Coal Gas site repr esents a historical source of 
con tamination. and that storm .....ater represents an ongoing source of contamination, Both 
historical and ongoi ng sources must he controlled. 

EPA is aware of the presence of seeps in the waterway or alonx the west hank next ro the 
Tucomu COli! GIIS site. [m!ogy is warkins; with signatorie s of an Administrative Order under the 
s ta te'« MTCA on a plan to remove contaminat ed source materia! alons; the west hank. EPA 
brlievrs that on ce satura ted mat erial in and (J{ the f oot of th e han k are removed, a cap in the 
1I't'Sf bunk urea shouh] he sutticirru to prevent recontamination from this source. Because thr 
hul k ,, ( con tanurunion ( I! the west hank 1\,iJI he 1"I' 1IIm 'f rl , anv shallow uround water discharge 
Ihrll l/ o,: h 1111 \ 01'1' (1 1\111 flO loneer he II ! J(J!}lIm l · 10 the sedim en ts. EPA aru! Ecolog v hl'li l:'l'l:' thn t 
,' 1I ~' 1' 1I 1:: 1 1' III, i lll l ll,II II ' 1I I f I tlu - \l 1J! / T HII \ tn rm tli: T ,iO IIllI/ ( ' '' 1/1 (; f l \ l il t ' «ill hi' (:(il/ rr ll !!et/. 

I /' i,I/I ,; ··hll l - ' / I" ' 1 ' " , . , " II i/ / II I1I , i ll l ' lI .u t iu Ti , " 11 /1/ ("1 1,iI (;,11 ' " I' ,f" 1/111 1/!/!l l'lIr tt ! 1't'fl1"l' ,1 1'1/1 

:" ,., '11 1 , 1/ " II ~" ' " /~' I, 'I/T , , ., " I , I' / /! , I III/ 11<1I1 I'11 I , ' th: 1\tI I /TIli/ 1 F, " /11:: \ I I ,d\(i Ilo rk lll:: IIl1h 
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WDOT and the City to complete construction of remedy to the "DA-l Line" which is also 
associated ;.·fill the Tacoma Coal Gas site. This he: been a contributing source of non-aqueous 
phase liquid (NAPL) to stormdrain 237A and once this rerned.v is in place another source to the 
waterway will be controlled. 

This leaves NAPL-saturaced sediments at depth beneatli the waterway as uncontrolled with 
respect to their potential to recontaminate the surface sediments. The cap will be designed to 
address potential PAH seeps from the NAPL-contaminated sediments. 

Comment 53: The former TacomaCoal Gas operation is typical of similar sites nation-wide with 
.;.respect to the combinations of PAHs seen offshore and thus source control of this site is a bigger 

issue for recontamination than EPA has allowed. [156] 

Response 53: EPA agrees that the former Tacoma Coal Gas site is rypical of such sites nation
wide and has contaminated the Waterway. The NAPL adjacent co and under the Waterway, 
particularly the PAH-conraminated seeps migrating from it require consideration in the design 
of the cap that will effectively confine the contamination and nor allow recontamination of the 
surface of the cap. There are other sources of contamination to the Thea Foss Watenvay in 
addition co the Tacoma Coal Gas sire (e.g, stormwater) that must also be dealt with. Thus, given 
that sediments at the head of the waterway will be cleaned up, the concern for recontamination 
must be addressed from each of two perspectives. From areas adjacent to and discharging into 
the waterway, EPA's position on source control and surface sediment contamination are clearly 
documented in the Administrative Record. In the waterway, EPA is not in contention with the 
City or other PRPs with regard to the source of NAPLs and contamination at depth. Based on 
available evidence, it does appear that much additional source material was deposited in the 

~.':.:middle of the waterway as a result ofpast practices. However, from the perspective of cleaning 
up sediments, the originalsource(s) of seeping NAPL is of less concern than the paths by which 
NAPL reaches surface sediments from depth. This is a matter of adequate remedy design rather 
than an issue of "source control" per se. EPA's position regarding confirmed and ongoing 
sources has been clarified in response co ochercomments from the City and the publ ic. 

Comment 54: The fanner MPS operation on stormdrain 245 is a substantial source of SEP. 
[ 156] 

Response 54: EPA does nor argue that the former M?S sire has been a source of BEP co the 
waterway, however, MPS has nor been the sole source of BEP loading to the waterway. 
Consequently, stormwater source-tracing efforts must continue as must pilot testing for BMPs CO 

control this contaminant. Ecology is currently overseeing cleanup at the MPS site. Once 
cleanup is complete, the Citv has agreed chat the storm line between MPS and the outfall should 
he thoroughlv cleaned and resampled. IIBEP concentrations remain high in stormdrain 245. 
then udditional control for BE? on chis line must be found. EPA and Ecology expect thut the 
Citvs Storm ....ut er Action Plan will address additional controls. 

Comment 55: The City believes that BEP is less tnxic than the SQO ll f 1.30() ppb would indicate
 
JnJ suggesls the DMMP screening level of lL3()() ppb would be more appropriate. 11561
 

Response 55: TIzI:' Citv contends thut th« current SQO for BEP is lower chan what willactuallv 
unpac: bentlii« intuunu or exhib it toxicitv in /o!JoI"(J(()T\' bioassa vs. EPA has agreed with thr Citv 
thu t hln fn"..: ll ul numi toruiv lif Ih/:' remrii; wtl! he' LI.\ec! to rvul uut r the tox icitv of BEP if it reaches 
(I" t' t l ('('ti.l thr S()U. This is consis tent « itl: the ROD, which ullows that lin 5QO I11U \ ' he 
, t, (,('ill"! Ina nn; n ec rssuri lv IIH f/tHe rr mrdiu! a ction unlrss hi o lovicu ! 1t'SIS al so [ail . 
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3.1.2 Recontamination of Cleanup Areas 

Comment 56: Several cornmentors spoke to the timing and adequacy of source control with 
respect to construction of anysediment remedies. USFWS commented that source control should 
be implemented before remediation at the risk of recontamination. The Tribe commented that it is 
not their understanding that source control is fully implemented or yet effective to prevent 
recontamination. In addition. the Tribe maintains that it is necessary to implement stormwater 
treatment. particularly for stormdrains 237NB, before sediment cleanup. They also expressed 
concerns about stormwater source control and its recontamination potential and the need for EPA 
to establish benchmarks for measuring source control effectiveness. [28][29][56][39][82][ 166] 

Response 56: From the bay-wide perspective, the entire process of source control was set forth 
in EPA's /989 ROD and describes how source control is, in fact, an ongoing effort. At this 
point in the source control process at the Thea Foss and Wheeler-Osgood waterways, we are 
ending the pre-remedial design phase and entering the design phase during which the ROD 
allows source control will continue. In this portion of the source control process, EPA and 
Ecology are at the point where (/) remedial design can begin but , (2), we must be certain of the 
outcome on source control issues not yet resolved before starting the remedial action. 

With respect to stormwater source control, EPA is requiring the City to submit an approvable 
plan for controls and/or treatment to Ecology andEPA, to address source load reduction that 
cannot be achieved by the upstream source control actions the City has already committed to 
finish before sediment cleanup begins. Unlike most other source control technologies, 
stormwater control is an evolving area. Ecology andEPA will ensure that all practical and 
feasible measures will be taken on the stormdrains prior to beginning remediation: 

Baseline monitoring and SQOs will be the benchmarks against which source control 
effectiveness will be measured. 

Comment 57: WDFW commented that as EPA and Ecology work together on implementation 
of additional source control actions at the head of the waterway. they must give full consideration 
to the effects of those actions on habitat. [28] 

Response 57: EPA agrees and will ensure that source control actions give consideration to the 
effects of those actions on habitat. 

Comment 58: USFWS expressed concern that an unproven remedy such as sorbent pads will not 
provide adequate control for NAPLs that are at depth in the sediments. In tum, this would lead 
to recontamination. from sediments rather than surface sources. and thus to needing additional 
disposal with which USFWS generally disagrees. [29J 

Response 58: See Respon se 6(). 

Comment 59: The City states its agreement with EPA and Ecology that it is about time to stop 
studyi ng the proble ms of BMPs for storm water source control and that it is now time to proceed 
with Implementing them . 

Response 59: EPA asirres tluu BMP " for <tormwuter control shou ld hI' implementrd as soon (I S 

e Ool llh/1' In spirt' (If the Citv 'v etforts to inert tureets [or the 1/1(/11\0 ant! various tasks and 
11/1 /1'1 10111"\ rl'!lJfl't! ro stormwatrr sourer c"! 111t ro], municipul stormwcuer remains the last major 
,/I//l Ir1 I/ "" 0 1/ '.:0 11/,' I (}/II"II ' n( ( " / /l111II111 0 TlOI/ to rhl' II a trrwav till' which impleme nta tion of 
. , ,//1 1"" / ' II 1/1/( crt.un. \\ "h i /I' rh, · 1II0)or bu -tn-; huv« rr crn tl ; brcn ch u rcutr nrr»], so urer trucini; is 
0/1 / " 1/ , '..! 0111'..! I"fi lrl in tlu- /1/I",' I' r rlr.un s. As outlinr«] in th« ESDothr sto rmwair r action plan will 
11/, lud .: d, i ,hTl(1l/til erol/ c t t vr ItI'/.:1 to r lOI1 f1-,, ///I/'..! vta rmw rttrr. /11 iul.liti on EPA urul Ecn/ng\' 
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continue their efforts toward evaluating installation of structural and/or nodaL treatment in 
problem sub-basins. 

3.1.3 NAPL Contamination at the Head of the Waterway (SSMA 7) 

Comment 60: Several commentors stated that the thick layer of oilysludge buried within the 
sediments at the head of the waterway should be removed. Unless the sludge is rernoved.jt can 
continue to seep up into the water and down into the groundwater. 
[30][31 ][32][33][34][36][37][40][41][42][43][44][45][46][47][481[49][50][51 ][52][53][54][55] . 
[58][59][60][61][62][63][64][65][66][67][68][69][70][72][74][75][76][77][78][901[ 160][ 172] 

Response 60: WhiLe it may be technically feasible to remove the NAPUsLudge contaminated 
sediments from the head of the Thea Foss Waterway, the costs as estimated in the City's Round 3 
Data Evaluation and'Pre-Remedial Design Report would be prohibitive. Costs for the complete 
NAPL removal alternative were estimated to be $69 million above and beyond the cost of the 
remedy for the rest of the waterway. The high cost of this aLterna tive is mainly due to the costs 
associated with treatment of the NAPL contaminated sediment once it is removed (approximately 
$58 million). . 

EPA believes that the seLected remedial alternative, evaluated in the Round 3 Data Evaluation 
and Pre-Remedial Design Report, of conta ining the ent ire volume of NAPL with a cap wiLL be . 
pro tective of the sediments in the waterway. EPA has added a contingency to the ESD, 
however, tha t requires additional removal of the NAPL (beyond what is being removed at the 
west bank) or modification of the cap design or both, if modeling and treatability studies cannot 
conclusively determine that the final design of the cap will be abLe to stabilize and prevent NAPL 
from migrating through the cap. 

Comment 61: The difficult situation at SSMA7 either requires a brute force approach like 
dredging. or an innovative contaminant removal or destruction process. Even if a removal 
technology only removed part of the 'contaminant mass. it is much more probable that it would be 
effective enough to be protective. and we still would have gotten rid of some of-the problem. 
[1031 

Response 61: The selected remedy in the fi nal ESD includes pa rtial removal of source material 
along the west bank. EPA believes that removal of mat erial along the west bank is necessary in 
order to prevent source material f rom continuing to seep into the waterway in this vic inity. In 
addition, some dredging of heavily contaminated sediment in the waterway will be necessary in 
order to pro vide the required navigational depth once the composite cap is cons tructed. Any 
dredged contaminated sediment will be dewatered, treated, and disposed at an off-site permitted 
lu rulfil] . 

Comment 62: There are a number III inno vat ive technologies that have potential for success in 
the Thea Foss. even if they have not ye t been applied in an under-water setting. In particular. 
electrokinet ic technologies (such as LASAGNE) or thermally enhanced sparging have potential 
fur actually removing in situ a substantial mass of the dense non- aqueous phase liquid (DNAPLl 
trorn the sedimerus. \l tlst nt" those innovative technulugies have been proven successful at upland 
\ Ite\ at J 1,: t)S t ul abou t S50 per cubic yard, ..\ssuming it could (t)st twice as much to apply in the 
The.i F l lS\ . the tt)[al CI )St of '57 million and change tor rernediating the 7-U){)() cy is comparable the 
dlrrc'ntly preferred alternauve : The re.sultIng redu cu on in contammaru mass, alo ng with the 
hkehhuod or greJtly reduced Illng-term mon itoring (lIS!.S, would be tlf great benefit to the marine 
;:>n\ rronment JnJ the ciuzens tlf T.icuma. I I(I., I 

Response 62: f." fJ.J.., ( I/I {{ III I , , {II hrl uv.: tlutt , on tt n , I/I,., /f In l ·U/III /Il!.: I S protrctiv« an d cos! 
. . " , uv -: CPA "~'I", '," tlu u th , I, · /I· (' I ' l"tJ lJ l/.\ I I/ :: 1/ ("\\ 111-'''11 {I" I'({{J}/( 'I/f fn -J/Ilu/(}glt'., thu t nutv /It' 
ji ,;, I " 11, . 1f \',\I'/. , , ' I/f./ IJ II I/ , IJI " I ! 1:";, . f r l :. /! I ' u. ' " ;! II I I I I '~" " 1 1111 Ii Ii ' !--\.\'.4 (;.\'[ h '/IF /1('(' 1/ 
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field tested effectively at small scale sites. However, most of these technologies are currently 
still evolving and are not yet ready to be utilized at larger sites. 

Comment 63: If the NAPUsludge is capped and "walled off' there should be a guarantee that it 
will be a permanent remedyand that there will be no leaching into the bay or ground water in the 
future. [36] 

Response 63: EPA has included performance standards in the ESD that ensures that if sorbent 
material is used for a cap it must be effective in the long term at preventing leaching of 
contaminants. See Response 60. 

3.104 Process/or Selecting Cleanup Alternatives (SSMA 7) 

Comment 64: The process used to select the preferred alternative for DNAPLs in SSMA 7 was 
flawed in that one of the alternatives least likely to be effective became the preferred alternative. 
The result came about by failure to follow published guidance regarding ranking and selecting 
remediation alternatives. The most significant factor was that the "threshold factors" for ranking 
alternatives (protection of human health and compliance with ARAR's) were not included in the 
selection process (Appendix U, Table U-8 of City's Round 3 Data Evaluation and Pre-Remedial 
Design Report). Regardless of other factors, an alternative is not viable if it is not protective of 
human health and the environment. [23. I03} 

Response 64: EPA agrees that the City 's rationale and ranking ofalternatives as shown in 
Appendix U 0/ the Round 3 Report appears flawed but not for the same reasons as the . 
commentor. EPA has expressed this concern in previous comment letters on the Round 3 Report. 
However, the City was not required to evaluate the cleanup alternatives using the NCP nine 
criteria. 40 CFR §300.430(e)(9). The preferred alternative for SSMA 7 as described in the draft 
ESD and in the City's Round 3 Report is an in situ capping alternative. In situ (in place) 
capping was evaluated for compliance with the threshold criteria for Superfund remedy selection 
(protection ofhuman health and the environment, and compliance with ARARs) in the /989 
Commencement Bay Nearshore/Tideflats Record of Decision (ROD). Section 9 of the ROD 
contains the Summary of Comparative Analysis ofAlternatives and Section 9.1 contains the 
evaluation of alternatives in relation to the threshold criteria. This evaluation concluded that 
the in situ capping alternative will comply with the threshold criteria. 

Section 8.3.3 of The ROD describes the in situ capping alternative as follows: "In situ capping 
involves containment and isolation of contaminated sediments through placement of clean 

. .material on top of existing substrate. The capping material may be clean. dredged material or 
fill (e.g. sand). In addition. it may be feasible to include additives (e.g. bentonite) to reduce the 
hydraulic perm eability of the cap or sorbents to inhibit contaminant migration." The preferred 
alternative as described in the draft ESD includes the use of sorbent material to inhibit 
contaminant migration. The [easibilitv of using sorbent material was evaluated in Appendix U 
of the Citv 's Round 3 Report. The specif ic sorbent mater ial to be used will be evaluated during 
the remedial design phos e of the project. 

A detuil ed evaluation of Th e proposed remedy fo r the entire Thea Foss and Wheeler-Osgood 
watrrwa vs wh ich includes on evaluation of compliance with Th e threshold criteria can he found 
in Srction IO.} o ft he Round 3 Rrport. 

Comment tl5: Another problem wi th the alternative select ion prucexx \vas more subt le. but it had 
J substantial impact IJn the tina] rank ing \11" alternat ives. The highly subject ive high-mediurn-low 
ranking" IT Jbk C'-s 111 the Round 3 RepIll·tl were treated like quanutauve meusurex that could be 
\\ elghted JnJ <u rnmed III provide J \\lu nd Il\ c'rJII rJtln g_110_, I 
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involvement, participation and input of the numerous potentially responsible parties, regulatory, 
resource and trustee government agencies, and private citizens in the characterization of the 
nature and extent of contamination and the design of the cleanup plan f or the Thea Foss 
Waterway. 

Comment 71: Simpsoncommented that they were concerned about the length of time the 
process has taken. They are concerned about the potential for lack of coordination in the ESA 
consultation process that could delay any component of EPA's overall cleanup plan. 

Response 71: EPA has coordinated with the potentially responsible parties and the resource 
agencies as to EPA's biological assessment. EPA will continue to coordinate with interested 
parties as the consultation process proceeds. 

3.1.6 Cost 

Comment 72: One commentor stated that Tacoma's cost estimates reflect a more expensive 
remedy for the head 0 f the Thea Foss than is needed. [158) 

Response 72: EPA agrees that the cost estimates for the proposed remedy for the head of Thea 
Foss Waterway as depicted in the City's Round 3 Report and the draft ESD are high. The costs 
are high due to the estimated cost of sorbent material to be used in the cap along with the cost of 
the proposed sLurry waLL. After further evaluation by EPA, and based on public comment and 
additional information submitted by the City, EPA haseliminated the sLurry wall from the 
remedy. The elimination of the sLurry wall hasaccordingly reduced the estimated cost for the 
remedy by approximately one million dollars. 

Conunent 73: Some commentors stated that the estimated remedial action costs submitted by 
the City contain two key errors. First, with the respect to the slurry wall construction, they do 
not include estimates of the costs of hydrologic controls that would be necessary to make the 
slurry wall effective. Secondly. there are mathematical errors that understate the calculated costs 
byover$l million. [157][158) 

Response 73: EPA agrees with the comment. Based on additional information gathered during 
underwater surveys conducted by the City and EPA along with the Administrative Recordfor this 
ESD, EPA has eliminated the slurry wall as part of the remedy . Therefore, the costs shown in 
the ESD do not include costs for the construction ofa slurry wall. Mathematical errors have 
been corrected in the cost estimates outlined in the final ESD. 

3.i ADEQUACY OF PROPOSED CLEANUP 

3.2. J Performance Criteria 

Comment 74: One comrnentor noted that the draft ESD listed only construction and monitoring 
performance criteria for the sediment caps and did not include maintenance criteria, [R21 

Response 7.1: The cap maintenunce criterion of making repairs to correct the effects of 
subsidence or erosion ....'il! he included in the operation and maintenance plans submitted bv the 
PRPI. 

Comment 75: The \at il1nal Oceanograph ic JnJ Aturnoxpner ic Ad rnmixtration (NOAA) 
L'llmmt' ntl'J th,ll the L'ar ne t'J ~ tIl achie ve ,I min imum llf three' kc't thrcknexs after placement. In 
thcrr "\ ["' \.' I"It' l1 l" , L.ir ' .11\' not J"\.~IY' unnormlv [hid Il l er iJf~c' .irea- . \OA;\ noted that the drat: 
I-:S D d lk d 1.' 1" .rn ;'\ trJ (ll l\ I;'t't ,\1" l' l · t' rJ r ;, J ~ ,·" ,II1J th.u the c J r ["'in~ plans xhould Jlsll \..'JII fill' 
~ ' \ t l , : c .i!' 111.1 1,"· I.d 1,1 cn-ur. nun nuum thr.',' t " I ·t L' , ' l '· I · . I ~ " " l ,'r .i n ,' [1[11\' l'applllg area. 
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Response 75: EPA agrees with the comment and the final ESD includes a performance criterion 
that caps must have a minimal thickness of three [eet. 

Comment 76: NOAA noted that in addition to physical isolation and stabilization. caps should 
provide chemical isolation. preventing diffusion of contaminants through the cap surface. 

Response 76: EPA agrees with the comment and has included a cap performance criterion for 
chemical isolation in the ESD. . 

Comment 77: Several commentors, including DNR, noted that the performance criteria listed in 
the draft ESD were not specific and that EPA should better define what certain criteria actually 
mean, and should establish a benchmark for determining when the criteria have been met. DNR 
noted that the desired functional characteristics of the finished grades will need to be addressed 
further in finalizing the design. DNR stated that in reviewing the design they want to ensure that 
the finished grades are adequately engineered to meet operational and ecological performance 
factors over a reasonably long-term project life span. [82][ I66] 

Response 77: The performance criteria listed in Section IV of the draft ESD and final ESD are 
meant to be general criteria that relate to bay-wide remedial actions. Where appropriate, EPA 
has added more derail to the performance criteria that are rel evant co the remedial action . 
conducted at the specific waterway (i.e. Thea Foss and Hylebos). The final ESD has also added 
performance criteria deemed appropriate for compensatory mitigation plans. Benchmarks 
and/or trigger levels will be established in consultation with the other resource agencies for 
determining when the criteria have been met or for instituting additional actions when necessary. 
Specific design criteriasuch as functional characteristics of the finished grades will be 
developed during the remedial design phase. 

Comment 78: The USFWS commented that capping materials have been described in the 
Administrative Record as being "coarse. large-grained sediment" in orderto maintain cap 
integrity. The draft ESD states that one of the four functions the cap would provide will be to 
"provide a cap surface that promotes colonization by aquatic organisms": USFWS noted that at 
some point there should be a more detailed description of the composition of the cap material. 
USFWS also noted that in order to promote biological recolonization of species consideration 
should be given to closely matching the composition of the cap material to existing sediment to be 
capped. [291 

Response 78: EPA agrees with the comment. Detailed descriptions of the cap material will be 
provided in the remedial design documents and work plans. 

Comment 79: One cornmentor stated that performance criteria tor natural recovery and enhanced 
natural recovery should be added to the ESD. I~21 

Response 79: Performance criteria for natural recover» and enhan ced natural recover.' are thut 
thr SQOs much be achieved within I () vears of completion of the rem edial action and source 
L"II ntro I. This il stutril II/ rh l' 1\)8<) ROD arul ill thr ESD. Th e ROD also .1' ((111.'.\ thut onlv 
marsnnallv contuminatecl srtlimrnts should 1)1' considered for natural recovery. The ESD 
provide; [urthrr clurificution thut EPA con siders marginallv contominated sediments us tho se 
«itl, ihrmt, 01 con crntrunon» 11'1'1 rhiJn tlu: srcond lo wrs: MPfI (/rpl1 r Etf ects Threshold rAET! 
I (JlIIt' r thr SfJ') 1.\ vi! .u thr '''H nr A ETI fi r hio lo vii:u l tr« rrsu lt, thu t dn not eXL·I.'I'd rht' 
11111/111I/1111 clrunup level (.\.1eeL1 101llt'S under \Vo.\hll1t:roll S tu tr Sedim ent Munugrmerit 
SfII fldun is. 
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3.2.2 General Comments 

Comment 80: One commentor noted that the list of problemchemicals for Thea FosslWheeler 
Osgood Waterways is different from the list of chemicals of concern (COCs) developed during 
the pre-remedial investigations. The commentor believes that the ROD should be amended 
accordingly. 

Response 80: Although the magnitude and frequency of chemical exceedances represented by 
the chemicals of concern (COC) list does not duplicate the older table from the ROD, the 
primary chemical groups (HPAH. LPAH and phthalates] are present in both. EPA and Ecology 
we using the most current data to direct source control efforts and remediation. The table of 
problem chemicals listed in EPA ~s 1989 ROD was deveLopedjrom data collected during the 
remedial investigation and listing phases of the Commencement Bay site. The list of COCs was 
developed during the pre-remedial design studies of the waterway and was intended to be a 
summary of the most prevalent chemicals found during these studies. It was not intended to be a 
comprehensive list ofall chemicals present at concentrations above cleanup levels. A ROD 
amendment is not required because the use of additional data collected during the pre-remedial 
design does not represent a fundamental change to the selected remedy. 

3.3 CLEANUP APPROACHES 

3.3.1 Dredging 

Comment 81: Several commentors noted that the additionaldredging and disposal accomplished 
under Alternative 5C is in response to a request from the DNR for deeper harbor depths and does 
not provide additional environmental protection compared to Alternative 5B. Alternative 5B is 
less costly, reduces the volume of sediments requiring disposal. and provides the same 
environmental benefits as Alternative 5C. (156][157](168] . 

Response 81: EPA has reevaluatedAlternative 5C andagrees with the comment that this 
alternative does not provide more environmental protection than Altemative 5B, As a result 
EPA will not require dredging for deeper harbor depths as part of the selected remedy unless the 
contaminants within the harbor area sediments are above the SQOs. 

Comment 82: One cornrnentor commented that it is not clear from the sampling data presented 
in the Round 3 Report that the dredging proposed for Segment 3 is necessary to remedy 
contamination in the waterway. The proposed remedy for Segment 3 seems intended to 
accomplish a substantial deepening of the waterway for navigational purposes. beyond what is 
necessary to protect human health and the environment. [168) 

Response 82: Dredging is necessary throughout Segment 3 because sediments exceed SQOs for 
several contaminants including ?AHs, BEP, PCBs , pesticides and metals. Since Segment J is 
pan of thr [ederaltv-authorired navigational channel placing a cap over the contaminated 
sediments in lieu of dredging would nor he feasible and would hinder navigation. Levels of 
contamination exceeding cleanup levels (Ire fo und both in surface and subsurface sediments 
within Sevm ent J. 

The commrntur toeus ed mainlv on comporino concentrations of PAHs and BE? in Segment 2 
11"11 1' 1"1 ' natural f/ ' «(J I 'O' · IS selected to PAH and BE? concentrations in Segment 3. However, 
.\"":: '1/1'111." 1\ nuuh' mor« .rnttumtnutrd thun Srv mrnt 2 in that Sl'gmt'nr 3 conw ins elevated 
• O I,, ·,'I /l I",JII(}I1 \ o( P<-R\. prs ucid« , and mrtul» tnuttnlv fIIl'I"Ul/ ' · J. Thrse contaminunts are nor 
:d" i\ 1'11/ ,11111'<1/1\ ' !"t ' ( 'III'I'I" witlun th« I' l w h!I.lh t,ti l tt- vrartinieirtnn e dill' to lower sr dimrntatian 
1,111'\ II I tlu , vr vtnrn ], 
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Comment 83: 1.M. Martinac and the City noted that the draft ESD states that "although SSMAs 
5~! and Sa3 will require no action. based on existing conditions. a portion of these SSMAs will be 
dredged as part of the channel slope". One bank sample collected from SSMA SaI in August 
1994 exceeded SQOs for copper and zinc. This sample was taken prior to removal in August : 
1996 of bank and intertidal sediments within SSMA SaI that exceeded SQOs. Therefore. SSMA 
SaI has already been remediated and no action is necessary. In addition. the City's Round I Data 
Evaluation Report identifies only one bank sample in SSMA Sa3 that exceeded SQOs for any 
contaminant. therefore dredging should not be required in SSMA 5a3. [156](166) 

Response 83: While a bank removal in SSMA Sal was conducted, the removal was incomplete 
as areas under the docks were not remediated. In addition, no confirmatory samples were taken 
after the removal was completed. Sampling data for SSMA 503 is also incomplete so that this 
location will also require dredging based on the existing data. If additional data becomes 
available, EPA would reconsider its decision to require dredging at SSMA 5a3. 

Comment 84: KennedylJenks corrunented that in the description of the preferred remedial action 
for SSMA 6B4 and 6BS the term "if feasible" was used to describe possible dredging of these 
areas. They suggested that the language be modified to indicate that dredging will occur "if 
practicable" since nearly anything is technically feasible but it may not be practical or cost 
effective. In addition. Kennedy/Jenks suggested that the text in the ESD should indicate that if 
the contaminants above SQOs cannot be practically removed. than capping may be necessary. 
[ 157] 

Response 84: The suggested changes have been made to the ESD. 

Comment 85: Based on the ESD. depths at the mouth of the waterway will be -29 feet MLLW 
(SSMAs I and 2) whereas the depths in the adjacent. up-waterway areas (SSMAs 3 and 5) will be 
-32 feet MLLW. Depths farther up the waterwaydecrease to -21 feet M.LLW (SSMA 6) but then 
increase to -26 feet MLLW (SSMA 7b2). Beyond this the depths taper to -13 feet MLLW 
(SSMA 7b3a). WDFW recorrunends that EPA require studies be conducted in Thea Foss 
Waterway to evaluate the potential impacts on circulation and DO levels within Thea Foss 
Waterway from these proposed contours. Monitoring of DO levels should also be conducted 
subsequent to the dredging activities. and over the long term. to ensure satisfactory water quality 
is achieved and maintained. [28] 

Response 85: EPA is aware chat the remedial action for the Thea Foss Waterway will result in 
varying bottom elevations that could impact circulation and DO levels. EPA will require chat 
DO levels be monitored both during dredging activities and over the long-term to ensure that 
water quality standards are maintained. 

3.3.2 Capping 

Comment 86: As discussed in the Round 3 Data Evaluation and Pre-Design Evaluation Report 
(Section 2.4.2.3 and Appendix T), native material to be remo ved from the St. Paul site would 
provide suitable clean capping material for waterway areas and provide the necessary long-term 
isolation Ill' underlying sediments trorn potential propeller wash force s. Further. because grain size 
charucterixticx of nati ve St. Paul sedime nts cll1sely match thnse \If the waterways. use of these 
rnatena l. ror capping would promote rapid recolonizauon by native benthos and epibenthox, 
fJclillJting rextorauun l) f full habitat tuncuon wi thin the water\\a y \.:Jppmg areas. Similar 
(\l lh.: lu"lon.\ have been reached on other wa terwayx. 1711 

Response 86: EPA l t m cu ts tluu tlu: 1.\ II ~tJ(ld <o ur , e (If l'lflflu: :,: mutvrtu]» ! fi r th« "/:,(/ .\ (/1/.\ 

\r,II ,·,1 " hi" ,.. rp..\ 1.\: , 1/l. \ { , ! O· { II:': th » I~"" ,fi , {"I " ("11 \ ( · I 'f ' fI ll/! \ v. t tlu n (', l/lIl11l'fl l '/:, fN/:,n t Bav otrh« 
n u t », n. i; I , 11:11\. ,j '''/1111 Sr. P,/lt! \L I:··!"·.·. t : 
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3.3 .3 SSMA 7 Remedy-Capping and Containment Barriers 

Comment 87: Other remedial technologies should be considered in addition to the slurry wall 
along the western edge of the waterway. such as partial removal from seeps rather than relying on 
highly technology-intensive remedies without adequate justification. [1511 

Response 87: Construction of a slurry wall will not be impleme. itcd because hydrogeologic data 
indicate that horizontal ground-water flow is not a major factor in migration of source material. 
Source material along the western edge of the waterway will be removed, which should help 
control product seepage in this part of the waterway. Ecology is working on upland removal 
activities in the same area. See Response 61. . 

Comment 88: One corrunentor proposed an alternative ("adaptive management") approach for 
remediating the SR509 NAPLseep at the head of the waterway. given the uncertain performance 
and very highcost of the proposed remedy (sorbent cap) in the draft ESD. This approach 
included; (1) collection of additionaldata on the SR509 seep via visual observations during low 
tide and conduct of an underwater survey. and (2) removal of falsework piling related to 
construction of the SR509 bridge. or cutting off the falsework piles below mudline. [180J 

Response 88: EPA agrees with the comment. Since issuance of the draft ESD, EPA and the City 
have conducted visual underwater surveys to assess whether the false work pilings are the origin 
of the SR509 seeps. EPA's survey was inconclusive due to poor visibility in the waterway. The 
City's underway survey was more successful in that they visuaLLy documented artesian ground
water flow in the waterway. The City's survey confirmed that the NAPL seep in the waterway is 
most Likely the result ofoily material being pushed to the surface by vertical ground-water flow. 
The City's survey also documented that the NAPL seeps do not appear to be originating from the 
false work pilings. However, the false work pilings may still be removed or cut off at mudline to 
facilitate construction of the cap.. 

Comment 89: The City stated that they recognize the need to complete further studies. as 
indicated in the ESD. during final design of the remedial measures for SSMA 7. To that end. the 
City has contracted to prepare a work plan for design levelstudies of the NAPL contamination at 
the head of the Thea Foss Waterway. The City also stated that their current plans call for several 
studies to be conducted to determine the need for and optimum placement of a slurry wall and the 
configuration and effectiveness of a sorbent cap in SSMA 7. [156J 

Response 89: EPA acknowledges and appreciates the willingness of the City to proceed with the 
necessary design studies. EPA understands that since issuance of the draft ESD the City has 
moved forward with additional design studi es. In order to ensure the final remedial design 
meets the remedial action objectives. the final ESD has incorporated performance standards that 
each component of the remedial action must meet in order for The remedial action 10 he effective, 
EPA expects that The Citv \q11 perform the design studies needed TO demonstrate that the 
components of the remedial action will meet the established performance standards. 

Comment I)(): Some co mmentors. including Ecology. stated that there is no need for the 
proposed slurry wall along the western bank of SSMA 7 as proposed in the ESD and that EPA 
has already expressed concerns regarding effectiveness of the slurry wall to control NAPL at the 
heud Ill" the w.u erwa v in pri or correspondence w ith the City. These cornrnentors stated that the 
ESO :-hl lUld tit' made cnnxixte n: with EP.-\ ·s previo usly xtated concerns. 11571[ 15XI 

Re sponse f)f): 8 111< '1/ (111 thc rrsult: otu.ldmon«! vtudir, (D ll rl lldt' (j bv thr Citv, the slurrv H'O// 

nir-. brcn I'I I/ n l l/' "I " ! 11.\ IJ ,o ll/ flO I/ I '1I1 () r (h I' 1"1' 1110/1'. TlII' I' /, stuilirs lia vr do cu mented Thor Th e 
\ O"{[ l ', ;/ " rOIl I/c/III Il,' r urcnit cnt hrnruth the \\I/{ I ' I1 I"{ I\' i-. much si rcatrr (1/(/11 [h e hori zontal 
."",j" ' I ]{ .in.! ( ; 11'r !'To 1"1 , " slurrv \\11 11 \loil ld I/O( hr rttrin vr elf pr cvenun v m ivration ofsoun :: 
111, 1(,'''' ''1. 
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Comment 91: There has been no evidence presented that the SR509 NAPL seep has had any 
:::;;::1tic:.1 nt impacts on sediment quality, This cornrnentor believes that surface PAH contamination 
in the h~~d of the waterway and elsewhere is primarily due to ongoing municipal stormwater 
discharges, [157] 

Response 9J: Extensive sampling conducted by the City has shown that subsurface sediment 
located in the vicinity of the SR509 bridge is heavily contaminated with PAHs. The SR509 
NAPL seep is directly linkedto the massive subsurface contamination. EPA believes that the 
mass of contaminated sediment may be due to historical discharges. EPA agrees that the degree 
of contribution of the NAPL to PAH contamination in surface sediment may be overestimated in 
the Round 3 Report. However, if the subsurface contamination in the vicinity of the SR50Y seep 
is not remediated it will continue to serve as a source of PAH contamination to the waterway. 

Comment 92: Some commentors stated that other than documenting the presence and 
approximate location of the subtidal SR509 seep. and the approximate location of the cutoff 
falsework piles. little work appears to have been completed as part of the City's pre-design 
studies to assess the cause of the SR509 seep. In their opinion, insufficient data is available for 
EPA to approve a definite remedy for the SR509 seep. [15IJ[I 80] 

Response 92: As noted in Response 88. underwater surveys have been conducted by EPA and 
the City subsequent to issuance of the draft ESD. The underwater survey conducted by the City 
confirmed that the [alsework pilings do not appear to be a preferential pathway for NAPL seeps. 
The City's underwater survey confirmed that product material is being forced to the surface of 
the waterway by vertical groundwater flow. 

Comment 93: Several cornmentors noted that EPA should seriously consider installing a thick 
sand cap in SSMA 7 considering that EPA has questioned the need for a sorbent cap in its 
'comments to the City regarding the Round 3 Report. (157][158J 

Response 93: EPA has seriously considered installing a thick sand cap in SSMA7 and has 
determined that a thick composite cap, which could include san d, sorbent, andgeotextile 
layering. could be effective at containing the NAPL in the waterway. Studies being conducted 
by the City must demonstrate that the composite cap would be protective of human health and 
the environment, and will prevent recontamination of clean sediment. 

Comment 94: Kennedy/Jenks commented that the ESD should be made consistent with EPA's 
views expressed in the 29 December 1999 Specific Comment Letter on the Round 3 Report. In 
particular, the ESD should acknowledge that the SR509 seep may be effectively addressed by a 
thick sand cap and additional work regarding the falsework pilings. The ESD should also 
acknowledge that the seep along the west bank may be more effectively 'addressed by remo val of 
source material. 

Response 9-1: See Responses y() . yJ. 

Comment Y5: Kennedy/Jenks commented that the most compelling argument for use of the thick 
sand CJp fur the head of the Waterway is the overwhelming evidence that without further 
xturrnwa ter cunt ru ls. the extremely expensive sorbent cap is likely to recontaminate and thus 
require JJJ itillnJl remedial action. 115 7\ 

Response 95: St't' R n!J(III \/ ' \ -1/ , 5 ~ . 

Comment '16: \U.-\,~ r\..'lie\e., t!1J[ I[ I." unhkel. rh,u .1 '111'Dent c.ip will provide J permanent 
1..,'111 1', 11 on the rck J.:-e , II (l' llt J Ill IOJ nl" (I I [he \\ ~Il e r\\a: . Even It the <o rbent CJ p is ertecrive 
111111 .111 : , l h,' -urberu (,Jr,ICl l : ill t ill' (..I I' \ \ ill e\ el1rlull y be c xhau-: .... J :..IOJ " break through" will 
· ' I.. L·lI l . •t1 1" \\lf1 ~ L·''iH.lill!fUm, i , ' , (: I·!.:, , ' :11 ,llflL"l'lllr.l!lt'ih 1.·lll11r.lrJhk [,I [hi).' .... rr .....-enr III the 
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absence of a cap. That is. any sorbent material has a finite capacity and when this capacity is used 
up. contaminant migration continues as if there weren't any sorbent present. More detailed 
evaluation is needed to determine the amount of sorbent required to adequatelycontain the NAPL 
sources in the waterway. [811 

Response 96: EPA agrees with the comment in that any sorbent material will most likely have a 
finite capacity. Studies must prove that the sorbent material will not be exhausted over the long
term and "breakthrough" of NAPL will be prevented. 

Comment 97: The City commented that although NAPL seepage into the waterway is an easily 
observable fact and estimatesof the mass of PAH input to the waterway from NAPL seepage are 
considerable. the exact mechanism by which NAPL seepage occurs is still only partially 
understood. The City intends to conduct additional studies including underwater surveys to 
further define the mechanisms of NAPLseepage. [156] 

Response 97: EPAacknowledges and appreciates that the City intends to conduct additional 
studies to further define the mechanisms of NAPL seepage. 

Comment 98: Some comrnentors, including the Tribe and USFWS . were concerned that the 
proposed remedyfor the head of the Thea Foss (SSMA 7) will not provide for a long-term 
effective solution. They stated that the proposed alternative is unproven and will not be 
protective of human health and the environment. [23][56] 

Response 98: The remedy for the head of the Thea Foss is an in situ cap which should include 
the addition ofsorbent material to prevent migration of NAPL. In situ caps have been proved 
effective at containing contamination at many sites in the Puget Sound region and across the 
country. 

Generic performance criteria for caps within Commencement Bay are included in the ESD in 
order to ensure that these caps are protective of human heaLth and the environment. In addition , 
at the section entitled "Performance Criteria for the RemediaL Action" additionaL criteria for 
the sorbent cap at the head of the Thea Foss were added. These additional performance criteria 
include; (I) the capping materiaL must prevent NAPLfrom entering the waterway and 
recontaminating surface sediment above the SQO and, (2) if sorbent is used as capping material 
the sorbent must be effective in the long term and require minimal maintenance. 

The cap will be composite cap consisting of sand, geotextile membranes and sorbent material as 
needed. Composite caps have been successfully used in the past for containing NAPL 
contamination. EPA agrees that the effectiveness of sorbent material at containing NAPL in the 
head of the Thea Foss is uncertain. As stated in previous responses, the studies currently being 
conducted bv the On.' must address the uncertainties regarding the effectiveness of the sorbent 
material. 

Comment ~~: Citizens for a Heathy Bay (CHB) commented that the proposed remedy tails to 
address the presence of the NAPL substance . They stated that a number of questions regarding 
the ~APL have remained unanswered. These questions include: (I) amount of PAH loadinz 
attributable tIl the ~APL substance. ( 2 ) sourcers: of the NAPLsubstance. (3) extent of the ~\J AP L 
product .ind :--':.-\PL-Cl1 nI Jminated sedimenls/sll il. 1-t) relationship between upland and in-waterwav 
~e cp .~ . ISl lllcJ\ Ures III cnntro] the material JI llS source. (0 ) pathwayx otrnovernent to the surtace. 
and 171 whether ur not the talxework pilings provides a transport mechan ism for subsurface 
\.-\PL. In71 

Response 99: FI' :\ h..lI IT I·\ tha t the rrmovul/, ont.nnmrn! rcmrdv \ 1' fecH tl i n r the hear! (It" th« 
{i! t ·" F(/\\ .uirq uutrl v rllftlrn .\/' .I thr fl I"I·\ I'I/ , ·'· otth» .\ A PL. Adrllli"no l chu ructrritntion nt" 
s :\ l' l, /11 th« Cit v .uid 01/ \ I"I'/l/ II/f/II/ :: qu rvttnn» ,{lI/' ·'·"" " 1!.: thr I'tlllllnln' nf VAPL movrmrnt will 
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be addressed during the remedial design phase. Specific answers {Q the questions raised by the 
CHB are as follows: 

I .	 The City conducted extensive sampling and modeling of the PAH loading 
attributable {Q all known sources of contamination including the NAPL substance. 
While there is some disagreement among the City , EPA and other interested 
parties over the results of the modeling effort. EPA believes that the PAH loading 
to the waterway due to NAPL seepage is significant enough to warrant product 
removal at the west bank and containment in the waterway. 

2.	 EPA believes that the source of the subsurface'NAPL substance is from historical 
releases from the facilities that formerLy operated along the Thea,Foss Waterway. 
This is evidenced by the presence of coal tar material aLong the west bank of the 
waterway where a coal gas plant was located and operating until the mid
twentieth century. 

3.	 EPA agrees that the vertical extent of NAPL has not been well-defined in the 
City's Round 3 Report. Additional studies are currently being conducted by the 
City as part of remedial design to more accura tely def ine the extent of NAPL 
contamination. 

4.	 EPA believes that both upland and in-water seeps are related to historical 
releases. NAPL source material remains both on the bank and underneath the 
Thea Foss Waterway. Data provided in the City's Round 3 Report and in the 
Administrative Record shows that there is one large subsurface mass ofheavily 
contaminated material within the waterway. 

5.	 As stated in (4), EPA believes that the NAPL is related to historical releases, most 
likely from past spillages along the west bank of the waterway. 

6.	 Based on recent studies conducted by the City, EPA believes that the SR509 seep 
may be due to oily material being forced to the surface by the vertical 
groundwater flow. Based on visual observations during the underwater survey. 
the false work pilings left in place after construction of the SR 509 bridge do not 
appear (Q be conduits for NAPLflow. The seep along the west bank is caused by 
product material along the bank. 

7.	 See (6) above. 

Comment lOD: Some corn rne ntors raised questions about the engineering of the proposed slurry 
wall and its stability due to existing slope stability problems along the shoreline of the head of the 
waterway, and due to the proximity of the proposed slurry wall to [he waterway itself. 
11571l 15XIII X() ] 

Response JOO: See RI!S[JrJnsl! YO, Based on udditional studies conducted bv the Citv subsequent 
rn issuance of the drat: £SD. tne slurrv wall will nor be const ruct ed. 

3.3 ../	 Xouu»! Recovery 

Comment IllI: T he Cuv notcu (h:.J t the drutt ESD indicate-. natural recoverv ror areas in SS:vlAI 
« herc rn.ir vmal .:hemic:.J !·c.\cccJJnl,,·c" ,It SOO" l)CCU r. T he C rtv nl l(eJ (hat the v recurnmeruled in 
[h;,> R,lunJ-,i Rl'rll!'t th.u thc"c' ,trc' J ,'" r,' ,-' I J "'~l t i c' d .1.., ni l JC[jiln Jrc~I"' ,' 15hl . 

Response 10/ : £1',,\ liu , ,/( 111.: /1, 11/ ', : ';J' ~·dl th.u 1I1I11/ 1I" i/i\ c' t"t'o'i/ th« S(jO us natu ral rrco vrrv
 
.u. .i: I I I/I\/.I I<'I/{ Ill/It S" 1/,, /1 III ~ ..; II / Ii / I ' ; '/\ '/ ( '8 .\'.''7 Rt rl) «hu h t'lil/hlishl!\ !}I!,.r iIl11111f1I '/ '
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criteria for natural recovery. The long-term cleanup objective as established in the ROD is the 
SQO for problem chemicals. Sediment areas with chemicals that minimally exceed the SQO 
have not met the long-term cleanup objective and therefore, consistent with the ROD, cannot be 
classifi ed as no action areas. 

Comment 102: The City noted that the draft ESD indicates enhanced natural recovery for areas 
in SSMA2 where marginal chemical exceedances of SQOs occur. The City noted that they 
recommended in the Round 3 Report that these areas be classified as natural recovery areas. [156] 

Response 102: EPA selected enhanced natural recovery for these areas within SSMA 2 because, 
as stated in the ESD, biological test results indicated some adverse biological effects for those 
sediments in SSMA 2 that marginally exceed,the SQO. In addition, the sediment contaminant 
concentrations in these areas are high enough so that the long-term cleanup objective of the 
SQOs may not be achieved in the entire segment in the established IO-year timeframe. 

Comment 103: NOAA noted that the draft ESD stated that chemical and biological sampling 
indicate that the sediments in SSMA3c1are suitable for enhanced natural recovery. NOAA 
questioned the use of enhanced natural recovery in a marina that may need to be dredged to 
maintain appropriate depths in the future. 

Response 103: The ESD has been revised to indicate that SSMA3c1 will be partially dredged to 
remove contaminants and provide appropriate side sLopesfor the navigational channel. 

3.3.5 General Comments 

Comment 104: The City noted that the dredge and cap volumes presented in the draft ESD for 
SSMAS and SSMA7 are incorrect. 

Response 104: EPA has corrected the dredge and cap volume estimates for SSMA5 and SSMA7 
in the final ESD. 

Comment 105: The City noted that EPA does not mention SSMAs 7b3b. 7d3. Te. 7fI or 7f2 in 
the ESD: however. the City presumes the EPA concurs with the remedyfor these SSMAs in the 
Round 3 Report. [156] 

Response 105: EPA agrees with theCity 'r selected remedies for these areas . 

3.4 Comments on Round 3 Data Evaluation and Pre-Design Evaluation Report 
·- i 

Comment 106: Simpson noted that they were not in complete agreement with the cost estimates 
in Appendix N of the Round 3 Data Evaluation and Pre-Remedial Design Report nor with the 
Project Schedule in that Appendix. In their view. the costs of the CAD option. including its land 
and habitat elements were underestimated . [71] 

Response J06: Comm ent noted. Cost estimates in Appendix N are meant to be [easibilir.... studv 
level estimates and are designed to he within an accuracy of +50 percent to -30 percent ;~f . 
(JOll O! UI.Il.I Simpson did not provide deta il: in {h eir comment 0\ to \\11\' {hey thought thut the 
( (I I" rlcm rnts ( (II' thr confined disposal op tion \\ .I'T I' underestima ted. 

Comment 107: :\ 0 .-\:\ \tated that the y believe that the data on the horizontal and vertical extent 
\It :\ .-\PL cu nt.mun.tuon rr e.' :-e.'Il ("J In the.' Round ~ Report is inxurticient In particular. data 
J~~ L'rJhll1~ lht' \, ' l ll l1lc.' JnJ Illc!tH 1n ,l ( D:\.-\PI . 1I11\'I J[I\1n (\1 the' II)L'JI ~ e'l1 l\ ) !! i c strata \vould clarirv 
\~ Il L'l llt' r l~hc' \\c.'''! hank i-, the <o urce (,( all the D:\ .·\ PL. the' \-l1 lum" Jnd depth l1f D~APL . 
I" q ul r lll~ remcdrauon. ,InJ the lik e.'l :- (atc.' (I I the' D:\ :\ PL. ir' it is Ic ft 10 place. Detailed data 
. I I U I " I ~ 111.1\ , -l. l r l f \ I f [ht' /\' h Il1 l l rL' th.m ,1 1l l ' D\·:\ PI. plume . ,lll J \d l c.' rhc'r [here.' is an L.\·r\PL 
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plume. also. The data presented in Appendix U (of the Round 3 Report) are insufficient to
 
determine whether there is one plume or more . what the sources are and whether the observed
 
floating sheens are from the light non-aqueous phase liquid (LNAPL) plume. (81)
 

Response 107: EPA agrees with the comment to the extent that EPA believes that the vertical 
extent of DNAPL has not been defined and that the source of the NAPL seeps in the waterway 
has not been identified in the Round 3 Report. Since the issuance of the draft ESD, the City has 
conducted additional studies including sediment borings and an underwater survey in order to 
identify the source of the NAPL seeps and to ensure proper placement of capping material. 

Comment 108: NOAA stated that they believe that there is insufficient data and clarity in
 
discussions in the Round 3 Report regarding a likely plume of contaminated groundwater
 
emanating from the DNAPL. The evaluations confuse the likelymigration pathway of the
 
dissolved plume, which migrates in response to groundwater (hydraulic) gradients and the much
 
more concentrated DNAPL plume that will migrate in response to gravity along the surface of
 
contining layers/strata. Remediating the groundwater will not affect the DNAPL plume. (81)
 

Response 108: EPA agrees that remediating the groundwater will not affect the DNAPL plume
 
and is not selecting groundwater remediation as parr of the remedy for the Thea,Foss Waterway.
 
Regional groundwater flow is toward the waterway and groundwater monitoring and extensive
 
groundwater modeling have indicated that dissolved groundwater contamination is not a major
 
contributor to contamination in the Thea Foss Waterway. In addition, upland source control
 
actions being conducted by Ecology will eliminate contaminant sources to groundwater.
 

Comment 109: Several comrnentors stated that the City has failed to demonstrate in their studies 
that the SR509 seep has had any significant impact on sediment quality. The commentors believe . 
that surface PAH contamination in the head of the waterway and elsewhere (in the Thea Foss 

' Waterway) is primarily due to ongoing municipal stormwater discharges, [157]( 158][168] 

Response /09: EPA believes that the SR509 seep is a source of contaminat ion to the waten-vay 
that needs to be remediated in order to ensure that remediation efforts at the head of the Thea 
Foss Waterway are successful and that clean cap material is not impacted. Extensive sampling 
conducted during the Round 3 pre-remedial design and other studies conducted by the City 
clearly indi cate that there is a pool of PAH -contaminated NAPL pro duct located beneath the 
waterway in [he vicinity of the SR509 bridge. The pool is located at the base of the recent 

. sediment and is most likel y the result of his torical spillage dating back decades. Product from 
this pool is being pushed to the surface by the vertica l groundwater flo w beneath the waterway. 
The seep however, is not the only source of contamination to the sediment and the waterwa.v, 
EPA agrees with the commento rs that stormwater is an additional source of contamination to the 
sediment. 

Comment 110: EPA has presented in its November I ~. 1l1l1l1 General Comment Letter on the 
Round 3 Data Evaluation Report. and reiterated in their December 29. 1999 Specific Comment 
Lette r uncertaintie x about the necessit y tor. and the ertcct iveness of the proposed sorberu cap. 
Further. EP.-\ has indicated that there are current uncertainties regarding whether the in-waterway 
\.-\PL seep impacts xedirnent quality at all . \Ve concur with this statement. IIS7j 

RC\[l lln:--c 1\ t) : EPA , I l' n' ('\" thut rh t' rttectivencs, (I t' sorbrn t mu tenul at containing NA PL in th«
 
h l 'Ii, ! II i th; Ilu« F O I l / ,1 un crrttn n. .-\ I .tau«! I II !In'\ 'IO II ,1 rt' ,\[J (}1l.1 t' .I , !l lll \en'r. m« trr utululi tv
 
Iru,/In t II IT/ 'lI rll 1i /'INt: conducteil bv th« Cir: 1I1LI,Ir udilrrs s th « un crrtuinues rt'g(l rrling th«
 
I' ((~ " f/ I 't' I/I' ,I,1 oi tJ sorhent cap. ' S I' / ' , d Ill Rn! }(}!l s /' /llY.
 

Comment 111: .·\ lthl lUgh a Jc'.,cnptlllf) II I the thick ,;lnJ CJp .rlternuuve I., prov ided in
 
'\ l ! x l ll l l l ill \ · 1 ,l l thc' Round .' k c'r ,' il. It \ \ J .'> nl lt 1I 11: luJc'J 111 the City ' '> .iherruuve. evaluauon
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ranking presented in Appendix U and not given serious consideration in the Round 3 Report. 
[ 157] 

Response I I I : The thick sand cap was described in Anachment N-I of the Round 3 Report as 
an interim remedy. EPA believes that the thick sand cap has merit provided that NAPL related 
to the two in-waterway seeps is removed and is effective ar containing NAPL and preventing 
recontamination of clean cap material. 

Comment 112: Kennedy/Jenks revised the ranking of alternatives in Table U-8 in Appendix U of 
the Round 3 Report to compare the thick sand cap alternative to other alternatives evaluated in 
the Screening Level Feasibility Study of SSMA7 . KennedylJenks also provided a narrative 
comparison of the thick sand cap to the sorbent cap proposed in the Round 3 Report and the draft 
ESD. In the revised ranking the thick sand cap scored higher and the commentor concluded that 
the thick sand cap is thus preferred over the other alternatives. [157] 

Response / /2: As stared above, EPA believes that the thick sand cap has merit provided 
removal of source material is effective at containing NAPL and preventing recontamination of 
clean cap material. The revised ranking of alternatives conducted by the Kennedy Jenks did not 
include removal of NAPL source material that EPA believes is a critical component in 
evaluating the effectiveness of a thick sand cap. 

3.4.1 Habitat Mitigation 

Conunent 113: DNR noted that Wheeler-Osgood Waterway offers the potential for significantly 
enhanced functions for mudflat intertidaland shallowsubtidal habitats. DNR stated that 
reconnection of the Wheeler-Osgood Waterway to the Puyallup River would substantially benefit 
sediment functions over the long term. DNR noted that controlled cross delta inputs of Puyallup 
river water. suspended sediments and organic debris (detritus) could substantiallyincrease the 
estuarine functional values and would also be beneficial to sustaining a higher level of sediment 
function for remediated areas throughout the Thea Foss Waterway. [155] 

Response /13: EPA is requiring habitat mitigation for the loss of 4.6 acres of intertidal habitat 
due to remediation activities in the Thea Foss and Wheeler-Osgood waterrvays. Likewise, any 
other unavoidable impacts from the remedial actions, including disposal sites , must be 
mitigated. The DNR proposal to provide cross delta inputs of Puyallup river water, suspended 
sediments and detritus to the WheeLer-Osgood Waterrvay for habitat mitigation has not been 
offered as an option by an}' party responsible for mitigating for CBINT impacts. If such an 
option were proposed by the potentially responsible parries. EPA will consider it. 

Comment 114: DNR commented that in their assessment. the limited existing habitat values of 
Thea Foss Waterway rank it along with Blair Waterway. as the poorest choice in Commencement 
Bav for any investment in habitat enhancements beyond source control and remediation, DNR 
supports cleanup and source control in the Thea Foss Waterway to provide water column and 
substrate that wtl l meet water quality standards and questions any small scale habitat projects in 
the co re urban area when there are alternative sites in Commencement Bay that will provide 
greater bene titx. 11551 

Response 11-1: Commrnt notr d. 

Comment 115: The' Tribe 1.'0 11 PPll'oeJ to the Inss of apprnximatelv 5 acres of intertidal habitat as 
II I part the prllpllse' Uremedy f! lr the Thea FI1SSWaterway The Tribe believes that every effort 
~hllulu he m.ide h I rrt1led . cleanup JnJ enhance ,''(iSling mrerudul habitat. If cleanup demands 
1', '11\ '\\.11 ,11 ,·, I[ 1! .J l11 l n ~lt e J in tr rtul .il ~ \· d l l11 e n h . (hell h , ld; ti ll m~ I I I the 1 )f1 ~ illal cleva u on and 
.lr r fl1r n ,lle enh.mcenu-m \\ til prevent .mv iunher lu-,-, lIt 1I1 -\~ '~){"f\q : intertidal hahit.u. 
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Response i i5: Every effort will be made to minimize loss of intertidal habitat during cleanup 
(Jerivi ties. 

Comment 116: The City commented that Alternatives 5B or 5C would result in a conversion of 
4.31 or 4.64 acres of intertidal and shallow subtidal area to 4.1 or 4.59 acres of deeper water 
habitat, for a net difference of 0.21 or 0.06 acre of marine habitat. respectively. This small net 
difference in habitat area is minor when compared to the scope of the remediation and the 
associated positive improvements in sediment quality over 60 + acres of habitat and the associated 
improvement in the overall health of the marine environment of the Thea Foss Waterway. It is the 
City's position that because of the net long-term improvement in habitat function that would 
result from remediation. no compensatorymitigation is warranted. [156] 

Response 116: Even though the cleanup of the Thea Foss Waterway will be beneficial to the 
environment, to comply with ARARs. unavoidable loss of habitat must be compensated, 
regardless of the purpose of the proje ct. It must be remembered that releases of hazardous 
substances to the environment is the reason the cleanup is required. 

Comment 117: The CHB does not support the City's conclusion that cleanup in the Thea Foss 
Wheeler Osgoodwaterways Superfund site is sufficient mitigation for the more than 4 acres of 
habitat that will be lost through this cleanup action. Within the CBNrr area. less than 5 percent 
of the original Nearshore, mudflat and salt marsh habitats remain. What does remain will continue 
to be at risk by urban and industrial impacts, shoreline development and both point and non-point 
sources of pollution. The CBNrr ROD established SQOs to protect the aquatic environment 
stresses the fact that improvement to aquatic habitats is an expected outcome of Superfund 
cleanup activities. While remedial activities within the waterways will achieve long term 
improvements to the aquatic and Nearshore environment. these improvements are offset by short
term adverse impacts to that same environment. Removal of the contaminatedsediments removes 
aquatic populations from those same areas. Those populations will decolonize but levels of 
stability, productivity and community structure. comparable to similar habitats and depths 
elsewhere in Commencement Bay. will require time to develop. [67] 

Response! 17.' EPA agrees with the comment. See Response //6. 

Comment 118: One commentor stated that EPA should not settle for a Thea Foss cleanup plan 
that destroys some of the small amount of remaining habitat area without mitigation. The 
cornmentor requested that EPA require that all of the habitat lost in the cleanup process be fully 
compensated. [67] 

Response 118: See Response //6 . 

3.5 Use of St. Paul Waterway as a Disposal Facility 

3.5.1 St. PauL Habitat Mitigation Plan 

Comment 119: \VDFVv' does not support the notion that the proposed mitigation provides 
adequate habi tat area or runct ion t\l adequately compensate for the I\lSS Ll f habitat associated with 
the pnlpllSeu tilling \If the St. Pau l WJ terway. WDF\V concurs With EP.A's suggestion on page 
~4 ,If the ESD that Simpson .. provide additional mitigution up troru " . \VDFW believes this 
"llu lJ he I1 c~· e\ .\Jf Y no: 'ln ly [\1JuJre"" uncerr auuv fact \lf.\ J .\ -; l l ~· I J t c' J with the proposed 
l111t lg.!tl\ lfl. but .11:-. \ 1 tIl ful till the tundamentul objective \If provid ing adeq uate mirigution area anJ 
IUI1Ctl\ll1 t\l fu lly compensate for trl1rau .\ tIl tixh anu wildl ire reS\1Llrcc' :-' that would result fro m the 
l'f' lp\l\cJ nu 12:-. I 

J<t '\fJ IIII.H' II') : ( 1'.'\ rJ'..:' , ·, \ Ih,1I i n, I , . / ' ,. :111 " ,.,,11/111 , ·, v. t t ]! I' (".'.I', ·, : !IJ tn « l illl d/ (ll/ulll.l/ lt' d\ II I 
.;,, ' f1 "" ...',u i . ' J : .: 11 ,11,' r.'/ ' \ : , I ', ~ r / l l 'i lj ~ ' '; ' , /' ,// ; r .'If/( IJ! '// n: tf l:""I/' l flll "l ' r, ', 11l1 !Jl ' ! U '( I \ "!//t l, I ' tJ u, ( tllIIl' 
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for the potential risk of mitigation failure . Additionally, a freshwater source from the Puyallup 
River to the Middle Waterway that would allow transfer of Puyallup River water is considered 
necessary to assure full fun ction of the St. Paul mitigation project. 

Comment 120: WDFW and USFWS stated that limitations of the mitigation proposal for St. 
Paul Waterway are further accentuated by the plan to relocate the log haul-out facility to the 
middle of the mitigation site. This will necessarily involve industrial activity within the aquatic 
portions of the mitigation site introducing noise, prop wash, bark debris, and other associated 
disturbances to fish and wildlife that may utilize the area. While recognizing that Commencement 
Bay is a highly industrialized urban area, it is still important to strive for creation of mitigation 
areas that are largely devoid of industrial activities to further enhance use of these areas by fish 
and wildlife. [28][29] 

Response J20: The log haul-out at the head of St. Paul Waterway will be relocated to the 
western side of the St. Paul/Middle peninsula within the Middle Waterway. The facility has been 
located and designed to minimize the aquatic footprint and avoid and minimize impacts to the 
aquatic environment. to meet the best management practices in the City shoreline program, and 
to comply with practices recently agreed upon for log haul out by the Wood Debris Group in 
Hylebos Waterway (e.g., no log grounding, bark control). Design details of the proposed facility 
will still need to be approved by EPA, which may result in further mitigative measures. 

Comment 121: USFWS believes that the proposed mitigation discussed to date for fill of the St. 
Paul Waterway is inadequate in replacing both the acreage and functional loss to fish and wildlife 
resources. USFWS stated that the proposed mitigation site in the MiddleWaterway does not ....." 
provide the same levelof use byjuvenile salmoides for the following reasons: 

1) The proposed mitigation is based on the creation of an intertidal marsh, yet Simenstad's 
baywide assessment document states that: ''Given the present highly-restricted or lacking 
delivery of freshwater, sediments and nutrients to the restoration sites in Middle 
Waterway. the prospect of long-term sustainability of brackish-oligohaline marshes 
appropriate to this region of the delta is uncertain. if not dubious,"(Sirnenstad 1999.) 

2) The Middle Waterwaychannel feasibility study conducted by the Corps at the request 
of the EPA did not. in USFWS's opinion. present a reasonable. cost-effective alternative 

. for providing a freshwater source to the proposed mitigationsite. Simenstad's report also 
states that: '·...the only alternative to prevent rediversion of a significant portion of the 
river now and bedload sediments would be to construct a major and extremelycostly 
control structure," (Simenstad 1999.) To date. USFWS has not reviewed a complete 
proposal that would sufficiently provide a freshwater source to adequately support the 
types of habitats proposed. [291 

Response 12I: EPA agrees that a permanen t fr eshwater source ro Middle Watenvar is 
necessarv (() achieve full habitatfunction in Upper Middle Wareni/av fo r pre -smolt juvenil e 
salrnon. 

The St. Paul Hubitut Plan (April 2()(}{)) not rs 0/1 option [or ,IUPIJ!\'ingfreshwater from rhe 
PU\'(1/1UjJ River via rehabilitation and use of a Citv of Tacoma soon- to-be-abandoned waterline 
rllrlng I I'~ A venue thin wil! become available in the vee r 2 ()(){) utt er a new water line is 
constructed. ThIS IHpeline 0lnion could potentiallv 0 11011 ' trun st rr (If the necessarv volume of 
trcsh water to thr ,\tfiddll' \ValenVU\· to achieve immed iat e b rn rtit« to sulmonids. including 
,!n ,' /II/ l lIIl' ll r IIr hrackish marsh hubuat. III thr tuture . Ih (' pipelinr coul«! provide fr esh water to 
fl ll l"III10! rr vtr unt tnn OTtnt rrtula! hr.uks sh lilt/nit .uul u.lal d lf//1 11 1'1 habitats in the Delta 
", . " / y l '! ' ;' J'l II / ' I' t ni t u vtrt.t] / 'rtJ /' /,O I, ' , v iut h IIi / l " .-\ \ ·/ ' 11/1 , ' FP.-\ i- ; rrq u n v thut this pipeline iri

·f ' /l II ' /. ,1I1. f ,. rl.,' / t t cs ]; lI,iI, 'I' "'/11', d ' , ' / ' II, ' , , ' " ./n II ' I lI t ·, ' 1 tlu : \ ·,,1/l1I1t' \l' I' c'1I ic (/r(o ll s. hi' 
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implemented to assure full function of the mitigation project and. in part. to compensate for 
resource losses from the remedia l :..::::,,':':;25 in [he T!:e~ Foss Waterwa)'. 

Comment 122: NOAA stated that the mitigation package developed by Simpson for the St. Paul 
till is large and complex. and all of it may not work as planned. NOAA requested that Simpson 
can either provide a very detailed contingency plan for acceptance by the resource agencies to 
address the significant uncertainties with the plan. or they can construct additional mitigation up 
front. if the functional attributes of the originally planned habitat do not meet target levels of 
performance at agreed upon dates, the additional habitat constructed up front would offset the 
deficiency. If the created habitat does function as planned. then anyexcess mitigation could be 
made available to other liable parties at a marketable credit. Of the two approaches. NOAA 
prefers the later because it will be more protective of natural resources and will reduce temporal 
losses of habitats and services. (81] 

Response122: See Responses 119 and 121. 

Comment 123: One commentor stated that EPA should not settle for a Thea Foss cleanup plan 
that destroys some of the small amount of remaining habitat area without mitigation. The 
commentor requested that EPA require that all of the habitat lost in the cleanup process be fully 
compensated. (67] 

Response 123: See Response 116 and 121 . 

Comment 124: Several commentors support the compensatory mitigation plan that Simpson 
Tacoma Kraft has developed to offset lossesdue to the proposed Nearshore fill. Some 
commentors urged EPA to retain the adaptive management and stewardship program components 
of the plan as the plan components are likely to provide for a highsuccess rate for the proposed 
habitat areas. [39. 57. 81. 101, 156) 

Response 124: Comment noted. Th e adap tive management and stewardship programs are 
important components of 'the St. Paul f ill mitigation plan. . 

Comment 125: Ecology stated that they agree with and support EPA's concerns regarding the 
mitigation proposed for the St. Paul Nearshore till. Specifically. whether the amount and value of 
the mitigation proposed adequately compensates for the loss of the St. Paul habitat and meets the 
goals of the ESA. the Commencement Bay Aquatic Ecosystem Assessment, and the National 
Wetlands Policy Forum. Ecology is concerned that the relocation of the log haul-out facility to the 
Middle Waterway may degrade and jeopardize ongoing and future restoration efforts within 
Middle Waterway. (85] 

R esp onse / 25: Comment noted. See Response UO, 

Comment 126: Simpson commented that EPA should consider the connectivity and cumu lati ve 
functional value» of the habitat components in the lower watershed and neodelta as additional 
contri bution or margin (It safet y ttlr Jny one component \ I f the ha bitat plan . (711 

Response J26, EPA believes that \ \ '1.' hUI"(' appropriate lv jucto rrd these co mponen ts into our 
11\ .\ t' .\I/IIOII EPA rvuluatet! the rrmedia! actions themselves nil (J II utershed busis with reuurd to 
1IIII I' I IlIU{lIl1/ ltlL1 ,\ . Our considrration II( UJ/IIPff7 ,\(J(O!\' mitigcuion rruu irrments al so in volved a 
hu : . II ((hI d '11(' . rrin fi g I 'NY heuvi 1.\ nil the unulvsis urul [ i ndinvs in rhl.' Simenstad report (2 (){)()) , 

Connecuvu» an d CIl II/ II {u [ i n: tuncttonul values urr [urulrm en tal 1(1 /1I111rl.' co mpensatorv 
1I11f1:':<lII ,II I / I{, il/1 th.n « oult! he tl/'lln l i el! III El?« . d .1 1,1 risk. The C11I1I111.' I1SU!o !\' lI/ i rir;win l1 p la n 
'''I th « SI . edlti \\',11/ '1"\\(/ \ .\((I !".Ihll J't, Fu« i lir . I I !I/li'.;ni 10 hi ' , ·OI/.\ !.\ rt:' II r tn UI!l t"1.'111 with thr 
"/ / II n .uu »: ,IJI ,i rr, IIi ( "I{I'tl l , ' '.; ' f [lr f\.-i ·Ii I f , ' " 1/ '/ ' , t c, I II tl i r SI II It' II ,\ w d J't'I)IIU , TIl t:' huhuu: 
" /1// ' 1 ' 111 II{\ I!,' /, .: l v . S o' lI:/" , ,I! ' I ! r ; · . ; 1 , " II / I/ !O l! /n tt \ 1,;",- E.PA v. t t ] : 1,'11/, II,\ \ t""'''I/ ,, ' tluu 01/, , ' 
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the habitat is constructed and made fully fun ctional. the mitigation should contribute positively 
to the Commencement Bay aquatic system and be located such that other, future mitigation or 
restoration actions could connect to it. This unrealized potential does not reduce the 
fundementa! risk that this created habitat may in fact not function as Simpson presently 
describes and as EPA and others hope. Additionally. there is no assurrance that the potential 
connectivity of the habitat components to other habitat improvement projects will be realized. 

Comment 127: While the relocation of the log haul-out is mentioned here, there is no discussion 
of Simpson's proposed outer Middle Waterway dock. Will this project be evaluated under a 
separate Corps 404; permit, or is it an integralpart of the cleanup and fill project? NOAA does not 
have enough information to providecomments on mitigation for this project. but we expect that 
mitigation will be needed. [81] 

Response 127. The relocation of the log haul-out is part of the CERCLA cleanup but the dock to 
be located in the Middle Waterway is not part of the CERCLA action. Mitigation for the log 
haul-out is addressed in the April 2000 "Habitat Plan and Design Report; St. Paul Waterway 
Nearshore Facility" which was distributed to the natural resource agencies for review. EPA did 
not consider impacts of the proposed Middle Waterway dock in reviewing the mitigation plans 
because it will undergo a separate permit process. 

4.0 MIDDLE WATERWAY 

Comment 128: The draft ESD states that a separate ESD will be prepared on the cleanup plan 
for Middle Waterway. MWAC and Simpson believe that an ESD for Middle Waterway is 
unnecessary unless the sediment volumes. cleanup plan and disposal options are dramatically 
different than discussed in the ROD and ESD. [57] 

Response 128: The 1989 ROD estimated that 57,000 cy of contaminated sediments would 
require active remediation in the Middle Waterway. The investigations and studies undertaken 
by MWAC since the ROD was signed have resulted in the identification ofhigher volumes of 

::... ~-.,: sediments that would be subject to remedial action than originally estimated in the ROD. 
MWAC currently estimates that 75,000 to 100,000 cy of contaminated sediments may require 
remedial action, which is almost twice the original estimate. In addition, the increased volume 
may result in a large increase in the estimated cost of the remedy outlined in the ROD. While 
these changes will not result in a fundamental change to the remedy selected in the ROD, the 
differences are significant and will be documented in an ESD. Even if the final volume is closer 
to the ROD estimate, EPA plans to issue an ESD for all CBNIT waterway cleanup plans, as a 
means of informing the public about the specific implementation of the CBNIT site-wide cleanup 
plan for each waterway. 

Comment 129: How can EPA expect to reserve space for the Middle Waterway sediments in 
nne of the disposal sites'> The disposal site owners have the right to say who dumps what onto 
their private property. EPA can expect that space would become available but that doesn't make 
it so. EPA needs to include assurances from the land owners that the Middle Waterway 
sediments v..-ould be welcome in anyone of the proposed sites. And second-how can EPA 
expect to reserve space for the Middle Waterway sediments when there i.~ no cleanup plan for the 
Middle Waterway') EPA should include the Middle Waterway cleanup plan in this ESD or make 
[he J iSPl)SJI xite selection in a separate ESD along with the cleanup plan, 157] 

Response /29.' EPA 'I selection of dl,I'[JO.I(/ / st trx 1.1 intended to accommodate contaminated 
1/,tlullm(1 ti rt' tl t:t'tl from the Thea Foss, Hh l'(' /t'r·Ol good Hvlebos. anti Middl« watetwa \'.1, 
Thrrctor« . th« <clcctrd (!I ,l f lll , ,1! cnr: tnuvt hd \" -utt i cien: disposa! capacir. to contain rh e 
;''-' 'f<' ' f,',! \ olum, " '" nt1I ,II I/ I Il, J(I ·d 1,·dlll/ , ·I1!\ ih.i: \\ iI/ h /' (! I"I ·tI ~'( 'tl "'-0 111 the SII/ItJI1imtl/I I'II) t' t'f an d 
, II/ I I I ,itllf /n ll d f .lrrdvin-; 11\' thr Cll r!'s , thc [>"'1 , orprt vutr pnrtt .:» ilurin v the Superfuru! cleanup. 
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The Middle Waterway PRPs have estimated that approximately 75.000 to 100,000 cyof 
contaminated sediments may require (( ;\[70501. EPA expects dredged contaminated sediments 
f rom the A-fiddle Waten.my to be disposed of in the sites selected in this ESD. The City has 
recommended co EPA that the Thea Foss and Wheeler-Osgood contaminated sediments be 
placed in the St. Paul Nearshore Fill and, if possible. also the contaminated sediments from 
Middle Waterway. EPA supports this proposal but reserves the tlexibility to allow the PRPs to 
make adjustments during design based on final disposal capacity. 

Comment 130: The baywide assessment states that due to habitat modifications, most 
osmoregulatory adaptation to salinity by out-migrating juvenile salmonids must take place along 
the brackish edges of the river plume. The landscape perspective outlined in the document 
identitiesseven strategies that would offer the greatest contribution to the estuarine Life history of 
chinook and other salmon in the watershed. The first strategy. is to preserve relict habitat patches 
as building blocks for future mitigation (Sirnenstad 1999). The St. Paul Waterway is influenced by 
the plume of the river and is therefore within the area that is currently utilized for osmoregulatory 
adaptation by but-migratingjuvenile salmonids. The waterway is also composed of 13.6 acres of 
relict intertidal and shallow subtidal mudflats. Sampling for juvenile salmonid usage in the 
waterway is limited. However. a 1997 study showed significant use of the StPaul Waterway by 
both chum and chinook salmon. and limited use of the Middle Waterway bychinook salmon 
(Pararnetrix, Inc. 1997). In conjunction with the scarcity of intertidal habitats, this information 
further supports our continued concern with the tilling of the St. Paul Waterway. and further 
questions the adequacy of the proposed mitigation for this alternative disposal site. [29J 

Response 130: EPA shares the concern regarding loss of critical habitat. In developing a 
strategy to meet EPA's responsibility for cleanup and to support bay-wide salmon recovery 
efforts, EPA faced many difficult choices and has been presented with many obstacles to using 
deeper, subtidal areas in the Bay for disposal. EPA analyzed the impacts of the remedial actions 
on the aquatic environment in compliance with Section 404(b)(1) of the Clean Water Act. 
Because removal of contaminated sediments (i.e., dredging) creates the need to dispose of 
contaminated sediments somewhere. EPA recognized that findin g disposal sites and mitigating 
for adverse effects required a geographical scope beyond individualwaterways. EPA 
maintained a Commencement Bay-wide perspective in formulating and evaluating remedial 
action plans and requirements for mitigation in order to ensure that ecological gains result from 
its cleanup actions. While specific actions and schedules within each individual waterway may 
vary owing to site-specific conditions, the specific and collective activities of each remediation 
will cumulatively contribute to practical and measurable improvement co aquatic habitat 
functions where they are most needed in the watershed. See Response 134. 

5.0 BAY-WIDE CONCERNS 

5.1 Bay-wide Restoration Planning 

Comment 131: NOAA and the Ecology trustee representative note that due to the scarcity of 
aquatic and nearshore habitat available tor restoration opportunities and the recent ESA listings. 
cleanup and disposal decisions mu st be made under a baywide planning and evaluation effort. 
especially for threatened/endangered trust resources and their habitats. For example. the Hylebos 
CAD proposal suggests. rather than rebuild ing the original bathymetry of the aquatic habitat. 
111l1J ityi ng it tIl J depth more benetic ial tn salmon. and planting ve getution.]Ri ll X5j 

Response IJ 1: .-\ buvv. ul« ussessm rnt ur" 11I1/IUdS and pot enn ul rnhuncement or salmon habitat 
\\ 11.\ ,II I tmportunt consulrrcuum III EPA ' \ \/ -/" l 'fi (}11 n r" dispo sal sift'S unci rn'i t'l l" o] mitigution 
/,/ , /111 . .";/ '1 R n/ }uJ!.\ I' ,\ 13 /1 un.! /35. 

Cumrnent IJ2: [)\ R. n\l t e ~ [ 11J [ J 1l1 ,il" 1" " ' Uc' I"l" them " r: 
, ' I h l'1.,II I'i] ,I! \..·,'1 l1 .1I11 IIl, l ll h ;1",'111 [il ;: 'lI l 'iJ l~' ' ~' JIJ lI ~'llI ~'Il '. ~ 111111I11111 1111I1111111111111I111111 111I1111 
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of habitat function and fisheries resources enhancement. DNR expects that significant adjustments 
in design may be required to achieve the habitat function and fish resources enhancement 
objective as a result of incorporation of estuary landscape restoration considerations. [155] 

Response 132: EPA has sought to incorporate habitat function and fisheries resources 
enhancement in every decision made in the cleanup process as we implement the ROD. In 
assessing suitable compensatory mitigation measures, EPA has and will continue to rely upon 
the framework for the Commencement Bay-wide conservation and recovery strategy in the 
Simenstad Report. along with data developed during consultation with the Services. The strategy 
of the Simenstad report focuses on broad landscape attributes and ecosystem processes (i.e.. 
landscape ecologyt.that promote juvenile salmon utilization ofexisting and potential Puyallup 
River delta and Commencement Bay habitats. Drawing from the Simenstad report, EPA has 
identified "performance criteria" that must, at minimum, be included in any acceptable 
.compensatory mitigation plan. These performance criteria are listed in Section IV the ESD and 
in the 404(b)(I) evaluation for the cleanup. 

Comment 133: MWAC is opposed to any proposal that would create a tributary or channel from 
the Puyallup River to the Middle Waterway. as some have suggested. Not only do we believe that 
it is infeasible in light of existing land use conditions and sediment loads. we believe that such a 
proposal poses a high risk of scouring the existing productive remnant original mudflat. We agree 
with Charles Simenstad's conclusion in his Commencement Bay Aquatic Ecosystem Assessment 
Report that an excessively engineered freshwaterchannel willdivert critical funds and efforts from 
more functional habitat restoration alternatives. MWAC believes that public and private funds 
would be better spent and distributed on smaller. more feasible restoration projects elsewhere in 
Commencement Bay. [57] 

Response /33: EPA is not requiring in the final ESD that a tributary or channel be constructed 
from the Puyallup River to the Middle Waterway. However, EPA is requiring that a permanent 
freshwater source be provided to upper Middle Waterway. See Response 121. 

5.2 404(b)(1) Evaluation 

Comment 134: I am quite concerned with the prospect of filling in more intertidal/nearshore 
habitat in the bay. even if it is to support cleanupefforts. considering that a staggering proportion 
of the original tideflats and marshes have alreadybeen tilled. The National Wetlands Policy 
Forum. convened at the request of EPA in 1987. recommends as an interim goal, "achieve no 
overall net loss of the nation's remaining wetlands base". and a long-term goal of "increase the 
quantity and qualityof the nation's wetlands resource base." Regardless of mitigation, if the filling 
of St. Paul and BlairSlip I go forth. these sites will be made permanently unavailable as existing 
habitat and as future restoration opportunities. [851 

Response /34: EPA recognizes the signif icance of the impacts to intertidal habitat from use of 
the St. Paul and Blair Slip J areas as disposal sites. However, the extensive areas of sediment 
contamination in Commencement Bav are also negatively affecting habitat. The J989 ROD 
designated drt'dging and capping as remedies to address contaminated Commencemenr Bav 
vriliments. Drerlgin.l! will result in the need to dispose o] approximatelv I .n million cyof . 
contaminated srilimrnts. EPA analvzed the impacts of the remedial actions on The aquatic 
rn vtronm rnt II' co mpliunce with Section .j().j(h}( I) of th« Clean Warer Aer. Because rem oval of 
con ta nunu ted <ediments t i .r. . dredging ) creates the need TO dispo se a] con tamina ted sediments 
.omewher«. EPA r/'« (},'ni.~t'rl that [tnding disposal SiTI:'S and mitigating for adverse effects 
rcqutrril U '..: (,(/ :':I"U{'),I ((J! I<"II{ '(' hevom! indivuluul waterwavs. EPA maintained a Commencemrnt 
n,n- w u i « 1'1'''\1'/ ''''1\1' /II [ormuluunv II ndIT UI I/ /lT/Il l.: rrmrtlial action plans and requiremrnts for 
1I/{! /~'''/((l1I III " , ' : , I ' " , '111[ /1 ',' ih.u r, ,,1" ,'1' "I :':'1/11\ rrvu]; '; '11111 it . c11'dJlll{' o..,iOI1.I. \ vltil« ' 
' f l , . : !I . 01, /( (11 " .uul \111 ",/(111'1 III Thl1l "1/\'11 111 ,[/\ 11 11/111 IHlTt'nII/ Y muv varv o\l·in r.: To sitc-spr iifi ; 
. /' 11( /(/( (1 1/1 . tlu : \,'1,' , itu uru] ,'"11, , TIl ',' <I, TlI"ITI ,'\ 1)/ cruh " "' II I' ,h , lT /n ll «il! cumulutivrlv contribute 
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co practical and measurable improvement to aquatic habitat functions where they ere ,'7:QS! 

needed in the watershed. EPA has sought to avoid and minimize adverse impacts to the extent 
possible. Unavoidable impacts must be compensated consistent with performance criteria that 
are based on the bay-wide conservation and recovery strategy, EPA's 404(b)( 1) evaluation is 
summarized in the ESD and the full evaluation is included in the Administrative Record. See 
Response 132. 

Comment 135: We appreciated the opportunity to review the draft 404(b)( 1) analysis and were 
impressed with the organization of the document for the complexity of issues and proposed 
actions. We would like to see the fmal404(b)(l) analysis acknowledge the acceptability of the 
proposed habitat plan for the St. Paul facility and the reliance upon the final adaptive management 
plan to address any uncertainties. as discussed above. [71] 

We also request that the 404(b)(I) analysis be updated on p. 19 to list the "Habitat Plan and 
Design Report for the St. Paul Waterway Nearshore Facility" (Pararnetrix. February 2000). 
which is Appendix Z of the Round 3 Data Evaluation and Pre-Design Evaluation Report. Thea 
Foss and Wheeler-Osgood Waterways. Tacoma. Washington. Appendix: Z was circulated in the 
fall to EPA and all of the natural resource agencies. as was the final Round 3 Report. This 
appendix has since been updated to ret1ect comments from EPA Region 10 Aquatic Resources 
Branch and the monthly interagency St. Paul habitat project planning and design meetings. This 
report was prepared specifically for the purpose of serving as a supporting technical document for 
the ESD. 404(b)( 1) and BA documents. [71] 

Response 135: It is not possible for EPA to provide it's final determination on the acceptability 
of the proposed habitat mitigation plan for S1. Paul Nearshore Fill at this time because EPA has 
not been provided with final design plans and specifications for the St. Paul Nearshore Fill 
project and the Thea Foss remediation project. 

But based on existing information, EPA is uncertain of the ability of the Upper Middle Watenvay 
mitigation area to fully function as claimed. Accordingly, EPA has determined that the risk of 
mitigation success/failure must be specifically factored into habitat plans and provided for up
front rather than solely as a post-construction contingency. Additionally, a freshwater source 
from the Puyallup River to the Middle Watenvay that meets the criteria listed in Section VI.B. of 
the ESD is considered necessary to assure full function of the mitigation project and, in part, to 
compensate for resource losses from the remedial activities in the Thea Foss Waterway. Please 
see our complete findings in the final ESD and 404(b){1) evaluation, ' EPA's decisions are based 
on review of the April 2000 "Habitat Plan and Design Report; Sr. Paul Wwerway Nearshore 
Facility" (which is an updated version of the document mentioned in the comment). 

Comment 136: Some cornmentors asserted that EPA proposed three disposal sites (Mouth of 
Hylebos. St. Paul Nearshore Fill. and Blair Slip I) without demonstrating that this is the least 
impact practical alternative. as required by Section 404 of the Clean Water Act. They commented 
that EPA had not adequately evaluated other alternatives. such as the use M one dispusa: site at 
the ~llluth llf Hylebos. that would greatly reduce loss of habitat In Cornrnencerneru Bay while at 
the 'lame time lowering the cost nf cleanup. 

They D\He th,u EPA Jill nIH provide a clear rationale regarding (he usc 1)1 the three sites rather 
than lIne. .-\Ithllllgh it 1.\ suggested in the Substantive Comp lian ce document that no single site 
"llulJ llinlelill .ill o: the I1wenJI. ttuxsratemcru b then qualirieu by the observation that this would 
fit' p" ",bk through Sllme contigurauon III the \llluth III the Hylebus CAD . .-\1 no point is a limit 
plelLeJ on the LJpaut y lll thl:-- 'lIte .ind. In the Explanauun I I I Signiriunt Ditterences document. it 
.lr~~ t·Jh thJ{ l!ll.~ 'lIte \\ iii lllll: l'cl'c'I\'c' Il1Jk'nJI \\!lleh 1.~ rCyllllJ [hc' ,:JpJl'lty III [he other t\";I) ,S il c' ,~ , 

I:,,' : .11" , l~lIl ,'J lhJIIl\ Il)IJ)lILlllg lht' number " t 'Ill :.'" \\IIUIJ hJ\'c rel!cr J\" lIJc' J p.uenual 
. umul.nr., i I1l(1 .I" " L'", ,if [\\ 11 "i til,' 'I[t" \\ ill rc"lIl[ In tilt' Il l" ,If .rqu.ut, hab:r. Inc/ullin!:, SLime.' 
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potentially contain all Commencement Bay contaminated sediments is an upland regional 
landfill. The cost and logistics , ho ......ever. make use of an upland regional Iandf! II for all 
contaminated sediments dredged from the CBINT site impracticable. During RD. some volume 
of sediments from any of the three waterways may be found to have physical or chemical 
characteristics that requires their removal to the upland environment. Additionally. none oj the 
available aquatic sites have the capaciry to accept the present estimated volume to be dredged. 
Accordingly, contaminated sediments also will be disposed at the an upland regional landfill. 

Comment 137: The Mouth of Hylebos site has the least habitat impacts to Commencement Bay 
of the practicable disposal sites identified by EPA. As discussed in the draft ESD, filling St. Paul . 
Waterway results in the loss of 13.6 acres of aquatic habitat, 7.6 of which are mudflats, a 
protected special aquatic habitat under Section 404 of the Clean Water Act. Section 404 
maintains that degradation or destruction of special aquatic sites such as wetlands and mudflats 
represents an irreversible loss of valuable aquatic resources that should be avoided. Filling Blair 
Slip I results in the loss of 13.1 acres of aquatic habitat, including 3.1 acres of intertidal and 
shallow subtidal habitat. none of it classified as mudflats. The aquatic habitat loss by the draft 
ESD totals 26.7 acres, 10.7 of which are mudflats or intertidal/shallow subtidal habitat. Once the 
least impactive practicable alternative is selected, then and only then can mitigation be considered 
in the Clean Water Act Section 404 process. [150] 

Response 137: The mouth of the Hylebos CAD is not practicable because it is not available. 
See Response 136. 

Comment 138: Use of the St. Paul and Blair Slip 1 sites will result in a loss of 26.7 acres of 
aquatic habitat, including 7.6 acres of mudflats (Special Aquatic Habitat) and 3.1 acres of 
intertidal and shallow subtidal habitat. In its evaluation of aquatic impacts in the Substantive 
Compliance document, the EPA rated the St. Paul Waterway as high/high and Blair Slip 1 as 
mediurnlhigh. This loss will require mitigation at some unknown cost. In contrast, the Mouth of 
Hylebos CAD was rated as medium/low. Rather than requiring mitigation, it is expected to 
constitute an environmentalenhancement. Actions such as environmental enhancement are 
strongly encouraged by the Supplementary Information for the 404(b)( 1) Guidelines at FR 45, 
No. 248, page 85336. The loss of habitat and subsequent mitigation can be avoided by the use of 
the Mouth of Hylebos CAD as the single disposal site. [89] 

Response 138: See Responses JJ6 and 137. 

Comment 139: The use of fewer disposal sites is not only less impactive to Commencement Bay, 
it also may result in a substantially lower cost of cleanup. For Hylebos Waterway alone, the cost 
of using Mouth of Hylebos as a single disposal site is $7 million to S14 million less expensive than 
using two disposal sites based on current cost estimates. Incorporating sediment from other 
problem areas could further reduce the overall cost for cleanup of Commencement Bay sediments 
by building economies of scale. Therefore the ESO's recommended cleanup does not meet the 
CERCLA criteria for cost effectiveness because it is not the least cost. fully protective alternative . 
In addition. these costs do not include the unknown cost of mitigation which will be required at 
twu ot the sites. The use of the Mouth of the Hylebos CAD alone will be less costly and will 
avoid the ((lsts I)t mitigatilln.IX~1115{}1 

One llt the cornrneruors alxn stateu that In IYX X. the Corps revised J portion I) f its dredging 
rcgt1IJll\ln~ Jt ).' CFR Part-; 2()l). -,~5- "UX In thiS revixiun thc Corp-, JC','c hlpeLl the concepr (If 
the FeJerJI St.indanl. .-\;\ defined al 3.) CFR J35 .7. (thel "Federal Standard rne.mx the dredsed 
I11JlerlJI L11:'\pIl:-.al altern.nive I \l' .ilrer ruuve . identitied by the Corps which represent the least-costly 
.tl t"rnJ[I \·e\ lllfbl.,[ ,'f1[ \\ uh :-' llll nJ l'l1 grl1 ccr'll1 g rr',l\:tll"e'\ .md l11c'c{lIlg the envirunruental xtandurdx 
;,·, l..d. II., l1 t J h~ the' j(14lhllI i cvaluauon rrth:C':-' tlr (l1e «ce.m durnprny crueria ." 
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Legally. the Federal Standard is applicable only to the Corps when undertaking operation and 
maintenance activities at Army Civil Works projects, Thus. it is not legally applicable to the 
Commencement Bay remediation project. It is. however. generically applicable to any dredged 
material disposal project and has been widely used as a basic principle in the planning and design 
of dredged material disposal activities. This being the case, if it is applied to the Commencement 
Bay remediation project it is seen that the project fails two of the three components of the Federal 
Standard. economic and environmental. [89] 

Response 139: EPA agrees that the Corps' regulations for operation and maintenance activiti es 
at Army Civil Works projects are not applicable or relevant andappropriate to apply at the 
CBINT site. The CERCIA criteria for determining suitable cost directs EPA to select remedies 
where costs are proportional to overall effectiveness, 40 CFR §300.430(f)(/ )(ii)(D). However, 
cost is not the only test of alternative suitability. EPA balances cost with several other criteria 
in the both the CERCIA and 404 al ternatives anulyses. Nonetheless, as discussed in Response 
136, the Mouth of Hylebos CAD is not available. In addition, EPA does not concur that the 
CAD at the Mouth of the Hylebos Waterway would necessarily require no mitigation . Some 
aquatic habitat would still be lost or modified. Mitigation measures would still be required to 
minimize and/or offset an y unavoidable impacts to the aquatic env ironment. 

Comment 140:. The draft ESD recommends disposal sites that are not yet known to be available 
or implementable. The draft ESD states there is currentlymuch uncertaintyassociated with 
mitigation that might be requested by NMFS and USFWS under the ESA-for example a 
diversion of Puyallup River water to Middle Waterwayas part of the mitigationfor St. Paul 
Waterway nearshore fill , or expanded mitigation for the Blair Slip 1 nearshore fill. Furthermore, 
EPA has not determined if all three of the sites are available or if there will be any costs involved 
in using the sites. Consequently, contrary to the.NCP, there has not yet been a full and complete 
"feasibility study level" delineation of mitigation scope, performance or cost in the draft ESD, nor 
a complete evaluation of the nineCERCLAerseria. [150) 

Response 140: The sele cted disposal sites in the f inal ESD, as demo nstrated by the 404(b)(1) 
evaluation are practicable, thus, available . .Throughout the concep tual development of the 
dispo sal sites, EPA required extensive demonstration that impacts at these sites would not cause 
or contribute TO signifi cant degradat ion of the waters of the United States. Throughout pre
rem edial design planning, EPA identif ied all app ropriate and practi cable steps to avoid short 
and long-term unacceptable adverse impacts to the Commencement Bay aquatic ecosystem. All 
app rop riate measures will be taken durin g remedial design, construction , and site maintenance 
to continue to avoid and minimize ad verse impacts. Such measures that will be required by 
EPA include , but are not limited to, avoidance offish -critical activity p eriods for in- water work, 
incorporation of "best-design " f eatures and/or materials into remedial and compensatory 
mi tigation plans tha t p rotect or enhance ESA -listed species, and creation or restoration of 
critica l sa lmonid habitat. Additiona llv. EPA will require detailed compe nsa tory mitigation 
pla ns to offset loss and othe r impacts to aquat ic habitat and meet ESA responsibilities, EPA has 
suff icient into rmation ((J fina lize this E5D which approves pre -design remediation plans and 
selects disposal sites tor contaminated sediments. EPA engaged in a thorough analvsis of the 
remriliul action» in (J [e asihilitv st udv {(I SUpfHI'" the I CJR') ROD, and seve ral subsequrnt p re
dl'.\lgn rvaluutio ns. An anu lvsis of the nine CERCLA. evaluation crite ria analysis was pro vided 
In the 1<)84 ROD A nt'l\' nin e criteria onalvsis is nor required ro add ress significant changrs f or 
an ESD 

Comment loll : T I1,' EP.-\. in the:' -elecuun III the altemative-, Iin the drurt -lOol! bH I) evaluation I 
InJ IC.lte" that uuue.inun wi l] be:' required Il\r Blair Slip I arid the 51. Paul Waterway sites for the 
\,I.,t h.rbnat hut n,'-( (' lr the \ !lluth II I H: khlIS C -\D ~ IS , \\ ith proper design. i t will constitute an 
~ ' 11\ 1!" f1 ll1cnl.tll' l1 hJncement .md \\ 11 1he ,ell -nl ltlp tmg, I t , l1 l l uld he nll ted that the Guide linex do 
n, l( r l"" \·IJe [, 'I" [il ,' l ',ln'IJc'r:l [ llln ,,( nl l [I~ .lt l lll l IT1 the , elel· t il l I11 1t" altcrnatives and the 'lb\'i'IUS 
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spirit and intent of the Guidelines is to select sites which do not require mitigation. If this is not 
possible. mitigation may be considered . but only after site selection. (89J 

Response 141: EPA agrees with the commentor 's statements about the role of mitigation in the 
404(b)( l ] evaluation and that mitigation would be required for a CAD at the Mouth of the 
Hylebos Wateru·a)·. 

5.3 Cleanup Criteria 

COIl1Jmnt 142: USFWS and WDFW believe that the SQOs referenced in theESD are outdated 
and not reflective of new scientific information related to acute and chronic adverse effects on 
biological resources. particularly fish. and may not be sufficiently protective of FWS's trust 
resources. They are particularly concerned that the SQOs for bioaccumulative. persistent 
chemicals are not sufficiently protective for tish and wildlife resources. Sediment standards and 
cleanup objectives in the ROD were derived and based on the protection of benthos species only, 
and as such. do not accurately predict protectiveness for higher order organisms. For example, 
recent studies on the effects of PAHs on English sole iPteuronectes vetulusi indicate chemical 
thresholds of biological effects at levels well below traditional sediment management standards 
(Johnson, et al., 1994, Harness, et al.. 1998). FWS and \VDFW recommend that EPA conduct a 
thorough scientific review of recent studies on PAHs and PCBs and their related impacts to fish 
and shelltish and adjust. as warranted, the current SQOs to truly ensure acceptable sediment 
quality is achieved through the remedial actions. Failure to achieve adequate cleanup levels of 
contaminated sediments will further prolong injuries £0 aquatic resources in the Bay through 
continued exposure to contaminants.[28J[29] 

Response 142: EPA's risk assessment and rationale for selecting cleanup levels are presented 
in the /989 ROD and 1997 ESD, which concluded that the SQOs adequately protect human and 
ecological receptors. EPA and Ecology collected a considerable amount of sediment 
contamination and English sole his topathology data during remedial investigation and 
f easibility study (RIfFS) and considered use of these data in developing'cleanup levels. EPA 
ultimately rejected this approach because even bottom-dwelling fish are not limited to exposure 
lO specific areas of sediment contamination, making the relationship between the fish 
histopathology data and sediment con tamination difficult to interpret. 

The Harness et al. (/998) paper reports on the incidence of tumors and lesions in English sole in 
Puget Sound and the association with sediment PAH contamination . Based on a compilation or 
data from various studies, the paper suggests the sediment concentrations of total PAHs greater ' 
than 2,000 ppb (dry weight) are likely to cause harmful effects on fish. These studies do not 
provide a direct relationship between sediment and fish health, rather this concentration is 
cha racte ristic of a combination of water. sediments and pre}' that fish were exposed to. Selection 
of (his concentration cannot be used as a sediment valu e abov e which harmful effe cts can alwavs 
he expected due to the uncertainty of the actual exposure concentration and pathwa y. In 
addit ion . the EPA rej ected a similar app roach during the development of the cl eanup goals 
hrcuusr of the lock of direct ussociutton with sediment. 

\Virh r t'g ;ntf rIJ PCBs. EPA received sun tlur comme nts to the / lJlJ7 E5D modifyin g the PCB 
L leonup lcvrl. and rrspondril J() them ill the responsiveness sum ma r. 1.lee page ../ t5 0/ tli« 1<)')7 
[SD '-1' 1/ ' (1) 11\ '1'111' 1 1 I II/I/mon·} . SIIlL / ' thcn EPA 111 /1' rririvi»] /In lil' \ c tntormatiim thut (m liitl 
iu .n, ,1ft' tli.u u » / ')\1 -:" P( B ,11 'dllll! ' lrvc l III/o r <u tiici rn t!» ! 1I'fl i , ' I f/ l e otiish . 

Comment l ..U : Several curnrne ntorx beheve that the revised PCB c leanup le vel II! JOO iJg/ mg 
I II>lJk~ the 11JITJ [I\e CleJI1Up "b\el:l1\e In the Il)XI) ROD , { II "achieve acceptable xedirnent qualuv 
:11 . t r~· J .~tl I1 Jbk tunc tr.une." .-\ ( l.'cpl.l hk ~,' Jll ll el1l ljUJlJty b JelineJ .1:-- the absence \l! acute' ( I I" 

~ lu .in «, JJ \,-,r~c crrc <."( .~ ,Ill hl<lill~ICJI rc"lllrcc :-. \ 11' :--lgrllric JIH human he.ilrh r isks Th ey believe 
ih.«. I II ' 'i ,k r ! ll ~'~'[ 1!1-' f\ () [) ~·I ·I I ~·I"I.1. FP,\ mu-t r.... \l'r 'l· 1[ " rr,' \1< l ll ' J .... l'hlI11l 1111 PCB cleuuup 
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levels in Commencement Bay. changing the PCB SRAL from 450 j1.glmg to 240 to 300 j1.glmg 
and the SQO from 300 j1.glmg back to the more protective cleanup level established in the original 
Commencement Bay ROD of 150 {..Lg/mg . The following the specific concerns were raised about 
the current PCB cleanup standard: 

•	 It dramatically increased the amountof PCB contaminated sediments to remain in 
Commencement Bayafter Superfund cleanup was completed. 

•	 Human and ecosystem health will be is jeopardized, 

•	 Besides industry there are a lot of people involved in boating on the Hylebos and 
the Foss in marinas. who would not be sufficiently protected. 

•	 Once the cleanup is done you can't go back and clean it up better. It should be 
done to the best of our ability the ftrst time. 

•	 Protection of human health and safety and of the ecosystem are the reasons clean 
water laws were passed. Citizens do not want this protection weakened. 

•	 EPA assured that the marine and aquatic communities within Commencement Bay 
would continue to be adversely impacted by toxic PCB contamination for 10 to 20 
years after cleanup of the waterway is conducted. [14] [30] [31] [32] [33] [34] 
[36] [37] [39] {40] [41] [42] [43] [44] [45] [46] [47] [48] [49] [50] [51] [52] [53] 
(54] [55] [58] [59] (60] (61] (62] [63] [64] [65] [66] [67] [68] [69] [70] [72] [74] 
[75] [76] [77] [78] [86] [90] [92] [155] [172] [180] 

Response 143: EPA's rationale for selecting the 300 ,ug/mg cleanup level, and it's response to 
public comments, is presented in the 1997 ESD and the Administrative Record for that decision. 
Since the ESD has been completed, EPA has received no new information that would indicate 
that the 300 u g/mg cleanup level is not sufficiently protective of human health or the 
environment. Based on current information, the Hylebos cleanup plan presented in this ESD 
wiLL result in a post-cleanup average sediment concentration of 58 p glmg (dry weight) in 
Commencement Bay (based on EPA's 713//00 letter to NMFS). This concentration is well below 
sediment effects levels that have been considered for protect ion offish, 

i	 Comment 144: The cleanup objective for the remedial actions, as described in Section 10 of the 
1989-ROD. states that "the selected remedy is to achieve acceptable sediment quality in a 
reasonable time frame." The PRPs have delayed cleanup far beyond what could be considered a 
"reasonable time frame." Because of this delay. the amount of sediments requiring remediation 
under the original cleanup level has doubled. The increase in cost of cleaning up these sediments 
led the PRPs to request a revision of the cleanup standard. and in I?97, the EPA did so. [86J 

Response /44: EPA agrees thut the cleanup should not be furth er delayed and should proceed 
(/ .1' quickly as possible. Ir islogi cal (() conclude that as long as the contamination remains 
exposed and unconfined. some movement of the contamination can occur througli natural 
processes and th« navigational uses of the waterwavs. However, delav in getting to cleanup may 
nor he rh t' prt murv reason that the am ount ( ~f sediment (() he clean ed up is double that estima ted 
/ 11 tts« R () O Th« mcrrase 1/1 sediment volumes is more likr lv d ur to rht' lim ited number lif 
1(/17/1111'.1' taken durins; rh/' RIfFS, and (J more detailed modeling effort to determine areas which 
\\()/lI(/ fU/l1I 1'(11/\ 1't ' ("(}\ ' ('I" in If) \ (,(JlT The ROD directed thut the area and volume of sediment 
rrq u trt ns; ('I/'(ln llll \\ ollirl he hette: .letin ed in reme dial desig n. v.h ich th e studies urulertaken In' 
th« (' /r\' urul thr fl cr h. i v« doni', E\"f )(/tl dl'r! wJn111Iing in prr- d rsiun sh owed much more area of 
" 'lI ld ll ll n ,, f/ , ' n tlutn \tOI' 1!l II /I:: hr durin : th: RIfFS, Likrwis«. 1; '1'1 /, .1".1" arru is prrdictri! to 
1:" f/lr"l/\ 1', '( '11 \ '/ '1' than \\ 11 1 cctt m u tc«! i ll th« ROD, In addition . a lthoug}: Ecolog y 's so urce 
, ,1/ 11 ,.,,1 I 'f ! ~ ' rr l li.iv« 1/:: l1Ilil, l/1 r1\ 1"('(/11 «('1/ f l u ' cnntctn u n rtn t 10 11I1111 :: and input into thr watrrwuv 
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over the last 10 years, many sources of sediment contamination were not controlled until several 
years after RIfFS samples were taken in 1984, and ha ve likely cont ributed to the increase in 
contaminated sediment volumes. 

Comment 145: Some commentors were concerned that the revised PCB cleanup level violated 
the Washington State criteria established for protection of human health under MTCA: and 
increased the cancer risk to the Tacoma community through PCB contamination to more than 10 
times the risk permitted under Washington State law.[39} [67} [86} 

Response 145: The PCB cleanup level is in compliance with Washington State Law, as 
discussed in the 1997ESD. In'addition, Ecology concurred with the 1997 ESD. 

Comment 146: Several cornmentors raised concerns that the amended PCB cleanup level is not 
protective of juvenile salmonids, which have been listed as threatened under the ESA since EPA's 
1997 decision to raise the PCB cleanup level. They noted that the salmon migrate through the 
Hylebos Waterway to reach Hylebos Creek and that salmon using the Hylebos Waterway for 

.feeding and rearing willcontinue to be harmed by the concentration of PCBs left in the sediments 
of the waterway. CHB and People for Puget Sound noted that studies completed by NMFS 
science staff has established that a pathway to PCB exposure does exist and have also 
demonstrated an effect to juvenile salmon exposed to PCB in the Hylebos Waterway. Some 
commentors noted that NMFS has established that PCB levels in excess of 200 f.J.g/mg have 
been demonstrated to impair the health of juvenile salmonids and increase their susceptibility to 
disease, while others commented that these findings will be confirmed in the near future when 
NMFS releases its white paper on the PCB study. Commentors believe that unless the PCB 
cleanup standard is revised to reflect decisions in the 1989 ROD, this cleanup will obviously fail to 
protect human health and juvenile salmon, as well as all other fish and wildlife. TIlls may tit the 
definition of "take" under the ESA[36][39J[86] [180] 

NOAAcommented that its staff are currentlyre-assessing the cleanup levels for the site, as
 
detined in the 1989 ROD and the 1997 ESD. which modified the PCB cleanup level. NOAA is
 
not convinced that the cleanup levels selected by EPA will protect NOAA trust resources,
 
including chinook salmon. Because they are not discussed in the ESD, theydid not provide
 
specific comments on cleanup levels at this time. but want to make it clear that despite their
 
generally favorable review of the ESD. they consider cleanup levels to be an issue open tor
 
continued discussion. [81}
 

Response 146: See Response 143. EPA considers it essential £0 keep the cleanup process
 
moving forward and to continue to make decisions based on available information. EPA has
 
been in close contact with NOAA on chis issue and understand that they are developing
 
information that will undergo peer review in [he near f uture. If NOAA submits irs analysis {()
 
EPA and if NOAA's recommendation is [h ac the current cleanup level should be changed, EPA
 
at thut time will de te rmine wheth er a chunge [() [he PCB clean up level is appropriat e.
 

Comment 147: LSF\VS noted that PCB le vels at the site were generally estimated using Amdur 
mixtures. Since PCB congeners have difteren; potency factors (toxic equivalency factors) and 
elicit dirterent responses on bi ll! llgica! receptors. they belie ve jt ix essential for EPA to conduct 
cllngc ner "pecitic analySIS whe n deterrnining risk to ecological receptors. 1 2~1 

Response 1./7: Thr co mmrntor is UJ/Ted thin EPA llsl:'d Amdor mixturrs to m eusurr an d 
r vu luu tr .II .I /.;.I [I u .lt ' dln PCB umcentrattons ut thr sit e. Congrner-sp eci fic unalvsis is becoming 
ti ll 11II1101I1/1Ii l 0 111 1Ii III I' iii in nl:' H' PCB risl: assessm ents. lind is h /!cllming more (/LL' I:'[J[l!d us U . \"(1\' 

10 .u l.irc» , 1"/.1 /....1 thut 111 0.1 IIl1 r he .uldr« .•.I " tI II.I /llg [h e Aroclo r (/ [I[J J"lIUl ·h . EPA 1.1" still in the 
," /1'1" , ' I I ,'I ii(' \ , ·1, '/'/11:: ::/litidlll C ri ll I/ !ClI .I /l F I' I/ I/ 'II[ ot cong rnrr: unil O il ass essin s; ,.i.I /\.1 posed lr. 
:11' l ll l · l , t. , · pcn , 1111,01 / ' ''1 !' , IIII 1/11 III hcult ]: " '111 r n vtron mrn t. 1111\\'1'1 '1' '' . EPA hu« dl:'t' idl:'d {JW { 

: / 1. ,,.., f, n !r' , I t"I1 II1I ' th.u HU II /,! 17 /, I .uiw. : 11\ ~' U/ll t: h.i. k {II n i dl({t' .1 lil: « CEIST. Hht'rt' hunilrcds 
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of samples were tested using the Arocior approach, and collecting new congener-specific data, 
would result in greater harm to human health and the environment than going forward with the 
cleanup using Aroclor data . 

Comment 148: The Ecology trustee representative commented that until cleanup and trustee 
objectives are met, institutional controls and natural recovery do not protect, but instead incur. 
ongoing injury to natural resources.[85] 

Response 148: The ROD and the Administrative Record, including ESDs, support EPA's 
determination that the remedy selected is protective ofhuman health and the environment in 
compliance with CERCL4., the NCP, and EPA guidance. Natural recovery, in principle, allows 
contamination slightly higher than the SQOs to remain in the environment for a period of time to 
allow natural processes to degrade the contaminants to achieve the SQOs within 10 years of the 
beginning of cleanup. It is acknowledged that some ongoing natural resource injury may occur 
until the SQOs are achieved. However, EPA determined that the potential effects from allowing 

, . ".: marginally contaminated areas to naturally recover was offset by the avoidance of impacts 
dredging can have on existing habitat and marine organisms. 

Comment 149: The City has questioned the validity of the BEP cleanup level for the Thea Foss 
Waterway. They cited a recent literature compilationof toxicity studies involving phthalate esters 
(Staples et al.• 1997). where investigators found that high molecular weight phthalates such as 
BEP exceeded their solubility limit before toxic concentrations could be achieved in water. In 
addition, the City cited the results of their own toxicity study where three different types of 
organisms (adult amphipods, larvalechinoderms. and juvenile polychaetes) were exposed to field 
collected sediments that had been mixed withclean sediments to achievea range of sediment 
concentrations. In that study, significant toxicity (according to SMS criteria)was observed only at 
BEP concentrations above 5,300 ug/mg. (4 times the SQO). The City feels that the toxicity 
presently observed in the waterway is likely due to co-occurring chemicals such as PAHs and 
mercury. rather than BEP. Based on this. the City is requesting that DMMP guidelines (the 
screening level for open-water disposal is 8,300 ug/rng) be considered for management of BEP 
recontamination that has been predicted and that biologicalmonitoring be relied upon to 
determine the significance of any post-remedial action BEP exceedances in the sediment.[156] 

Response /49: EPA has agreed That biological monitoring will play an important role in ".- ' 
determining The ecological significance of BEP recontamination. Based on EPA ~s evaluation of 
The Round 2 biological data from Thea Foss Waterway SSMAs 2,3,4, and 5 along with the 
Round 3 BEP laboratory toxicity STudy, EPA Thinks that if a site-specific BEP criterion was 

" 
developed, it would still be of The same order of magnitude as the SQO. As an example. if The . 
amphipod results from The TOxicity STudy were compared TO controls (due to the high mortalities 
in the referen ce samples), significant TOxicity occurred above 2,000 p g/mg BEP. Significant 
TOxicity also occurred for combined echinoderm larval abnormality and mortality above 2,900 

.	 ug/mg . However, EPA intends TO include biological monitoring and testing as a major 
component of Th e Operations, Maintenance and Monitoring Plan (OMMP) to he implement afte r 
The remedial action is completed. 

5.4 Performance Criteria 

Comment 150: \\·c are concerned that the cleanup plans tor both the Thea Foss and H vlebos 
waterways call tor dredging and capping in adjacent sediment management units. with resulting 
tinal elevations that are signiticantly different from one another. EPA should take special care 
dunng the Jeslgn phase tI l ensure that differin g elevutionx throughout a waterway on not result in 
-l urnpmg \I f CJppeJ area- mto dredged ;lI\'J.\. re-ex pusing ur spreading contaminants through the 
\\ .lt e r\\' ~ I Y Il-.II 

hi 
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Response 150: EPA will require for the f inal design full assurance through performance and 
long-term monitoring CO ensure that slumping of capped areas will not occur and that there are 
measures taken to ensure adequate protection f rom exposure or spreading of contaminants. 
Project stability is critical to the long-term effectiveness of any cleanup action. 

5.5 Natural Recovery 

Comment 151: The Tribe feels very strongly that natural recovery is not applicable to 
remediation of the Hylebos Waterway, an active, industrial waterway where low levels of 
sedimentation will be disturbed by propellor scour, wave action, in-water construction and 
maintenance, dredging or other in-water activities. The Tribe further feels that natural recovery is 
neither protective nor a reliable component of the remedy for Commencement Bay cleanups and 
are concerned that a failure of natural recovery will result in further natural resource injuries. 
greater cost, longer duration before cleanup goals are met, and will likely require development of 
another disposal site in the bay.(56] 

Both the USFWS and the WDFW are concerned with the potential lack of protectiveness of 
natural recovery in the context of the bay-wide cleanup. WDFW included enhanced natural 
recovery in that same concern. USFWS was particularly concerned about using natural recovery 
for bioaccumulative contaminantssuch as PCBs and mercury. Overall. these resource 
management agencies do not believe that natural recovery should be applied in Commencement 
Bay. However, if EPA chooses to include natural recovery as part of the remedy, then the 
resource agencies requested that an adaptive management plan be pursued, at a minimum, if 
natural recovery is implemented and that the plan include extensive monitoring to evaluate natural 
recovery effectiveness prior to the 1Q-year time frame and identification of appropriate 
contingencies if natural recovery fails to achieve the remediation goals. [28] [29J 

In past reviews, NOAA has documented specific technical concerns withthe estimation of 
sedimentation used by the HCC to predict natural recovery rates in the Hylebos Waterway. 
NOAA continues to contend that natural recovery will not occur as predicted in this waterway. 
NOAA is requesting that if there is some uncertainty as to the effectiveness of natural recovery at 
a particular location that EPA take a conservative approach and require active remediation now. 
NOAA is concerned that if additional cleanup may be required it will further disrupt the benthic 
communityand. in general. have an unfavorable outcome. f81] 

The public also had the expectation that natural recovery would have occurred by now if it was 
going to be effective. [82] 

Natural recovery for PAHs in the Thea Foss Waterway was questioned by some commentors 
because of the outstanding disagreement with the City regarding the fate of PAHs in storm water. 
The City currently contends that PAHs are maintained in a dissolved state and do not readily 
partition to sediment due to the low level') of suspended particulate material. Thus storm water is 
considered by the City to have little impact on natural recovery or recontamination for PAHs. 
Some reviewers disagree that suspended material is limited. This arrects the outcome of the 
rccunturninauon potential in that PAHs may be subject to much slower rates of recovery if the 
input (sediment hlat.ll is greater than ant ic ipated. One co rnrnento r suggested that additional revie w 
Ill' the fate and transport \I f PAHs be examined prim to design .l l St l 

,-\ lthllUgh the CHB Li ll no: agree wi th the use Ill' natural recovery in Commencement Bay. they 
l"eCllgnl Lc rh,u It will be implemented as the remedy tor some areas. They requested that EPA 
Implement pertorrnance objectives for natural recoverv areas with clear triggers for when 
\.·\lnllngen(y Jd illn :-- are requ ired. The y want a plan that will idernirv the frequency and timing of 
Il1t lnlt tlrtn~ , Iflgger :-. t.ir \.'l l n tl n ~ e r ll· Y Jd lll ih . 1IIlllng Il l' when natu ra) recuverv will be cnnxidereu 
11,1 I I ' n ~~' 1" vi.ihle. ,lnJ \.·, l lh eLjll e ll\.' ," t i l l" [hl..' PRP... I t [11e ~ ' J il fl ll[ t,d l' l\\ [hn1ugh. /3\) j 
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Response 151: Natural recovery was determined in the ROD to be an appropriate remedy for 
marginally contaminated areas that are predicted to recover naturally within 10 years of 
sediment remedial action. Natural recovery was not anticipated to begin to occur until all 
sources were controlled and highly contaminated sediments were confined. About 20 acres are 
predicted to naturally recover out of the 120 acres that require remediation in Hylebos 
Water;my. In the Thea Foss Waterway, approximately 20 acres are predicted to naturally 
recover out of 80 acres that require remediation. An additional 4 acres in the Thea Foss 
Waterway will be subject to enhanced natural recovery by adding a thin layer of clean material 
to the sediment. 

Because of the limited use ofnatural recovery, minimal risk exists for exposure of mobile 
aquatic biota to bioaccumulative contaminants undergoing natural recovery. In addition, 
contaminant concentrations are low (typically between 1 to 3 times the SQO,). The majority of 
the locations in Thea Foss that will be allowed to naturally recover are contaminated with bis(2
ethylhexyltphthalate and typically exhibited only minor adverse effects. Areas in Hylebos 
Waterway that will be allowed to naturally recover are contaminated with various chlorinated 
organics, including PCBs. Natural recovery areas were designated as such if biological test 
failures were below the minor adverse effects range in Hylebos Waterway, The exception to this 
was that areas with PCBs were not allowed to use bioassays to refute the need for remediation 
and exceedances were limited to 1.5 times the SQO (i.e. , 450 j.Lg/mg ) for natural recovery 
designations. Based on the recovery factors calculated in the Hylebos Round 1 Data Evaluation 
Report, a number of locations contaminated with PCBs will undergo natural recovery in less 
than 10 years (e.g., 2 to 5 years). 

Because natural recovery is predicted based on various models that inherently have some 
uncertainty associated with them, EPA will rely on monitoring during the recovery period to 
determine if natural recovery is actually occurring at the rate necessary to achieve recovery in 
the 10-year period following sediment remediation. Contingency actions and triggers for those 
actions will be identified in the Operation Management and Monitoring Plan (OMMP) for each 
waterway to address additional cleanup should natural recovery fa il or not be achieved within 
10 years. Those contingent actions could result in implementation of active remediation before 
the IO-year period has lapsed. if warranted. In addition. the OMMP will include a monitoring 
plan for the natural recovery areas, including enhanced natural reco very areas, that includes the 
type. frequency, and timing of such activities. 

Comment 152: One member of the public asked for clarification of the enhanced natural 
recovery, as it appeared to be a thin-layer cap. The commentor raised the concern that this 
approach appeared deceptive and that it looked like a short cut for the City in an area that should 
probably be actively remediated. [82] 

The CHB recommended that excess clean material excavated from the St. Paul Waterway be used 
to enhance natural recovery processes in areas currently designated for this remedial option. f391 

Response 152: Enhan ced natura! recoverv is nor intended to confin e sediment, rather it relies 
upon hin!og iw! and phvsi cal processes to mix a rhin (r'5 to !2 inches) !a,~'1!T of clean sediment 
wit}: unilerlvin v f1/ (Jr,t: inall\' contaminated sediment to expedite reaching sediment cleanup goals 
In l t) vra rs. Enhonced natural !"I'CO\'l!r\" is nor u short curfo r any portv because if will hI! 
moniu rred u , thr 11/11/ 1' deg ree 11.\ ot he r nat ural rrroverv arras anti remediation will h I! required 
If' SQU, a rc nOI achieved in l t] ,·frITS. Mutr r iu! used for enhancing natural reco ve ry will need to 
JlIt ' I ' 1 thr srdimrnt qu ali tv ohjel"ll\·ps. Thl! mat er ial excavated (rom the St . Paul would qualif y 
.in.! 'Wl\' h... u vutluhlr (or <"fl / ' / Nn '..! or rnhanrcd ncu ural rrcovrrv. The a moun t of material 
.t v.u l.tb l« i. , h"II!'ffc'lll ll"t ' III/ ' \\, 11 he ilr tr rn nn r»! .Iu rinv constr u curm o( th e Sr. Paul disposnl 
<). , Iit -. 
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Comment 153: The City concurs with EPA's requirement for long-term monitoring to confirm 
the effectiveness of natural recovery and the need for active sediment remediation if monitoring 
indicates natural recovery is not viable within a reasonable time frame. which is specitied in the 
ROD as ten years. The City also recognizes EPA's inclusion of enhanced natural recovery as a 
component of the remedy and has designated this remedy for portions of some SSMAs. as 
discussed below in the SSMA-specitic subsections. [156] 

Occidental agrees with the ESO's conclusion at page 19that, at this time. sediment within and in 
front of the Chinook Marina (SMA 501) and an area near the 11 lb Street Bridge (SMA 502) are 
appropriate for natural recovery under EPA criteria. [148] Occidental further agrees with the 
ESO's conclusion that "enhanced natural recovery" is appropriate and consistent with the ROD 
remedy. [148] 

Response 153: Comments noted. 

Comment 154: The PCW is concerned that the draft ESO fundamentally changed the definition 
of natural recovery, resulting in near elimination of natural recovery as part of the remedy. The 
ROD estimated that 57 percent of the areas exceeding SQOs in the waterway would recover 
naturally. whereas the draft ESO applies natural recovery to only 17 percent of the Hylebos 
Waterway areas that require remediation. It is the opinion of the Partnership that this represents a 
fundamental change in the scope of application of natural recovery and requires a ROD 
amendment and evaluationof the nine CERCLAcriteria in order to comply with the NCP. On the 
other hand, they feel that WRDA environmental dredging could cleanup the natural recovery 
sediment without any changes to the existing ROD. (150] 

Response 154: EPA's designation ofnatural recovery areas in the ESD is consistent with the 
· / 989 ROD. The cleanup objective stated in the ROD is "acceptable sediment quality in a 
reasonable timeframe." (See Sections 10.1, 10.2.3 and 10.2.4 of the RQD). As stated in the 
ROD, natural recovery was to be applied to marginally contaminated areas where recovery can 
occur in a reasonable time period after source control and sediment remediation are completed. 
However, in more heavily contaminated areas , the predicted persistence of significant adverse 
impacts over long periods of time outweighs the potential short-term impacts from active 
remediation: therefore, as stated in the ROD and the Responsiveness Summary for the ROD, 
sediment remediation is warranted in order to be adequately protective of human health and the 
environment. Estimates of natural recover)" in the ROD were bas ed on limited data collected as 
part of the feasibility study. The ROD anticipated that natural recovery estimates would be 
refined as the result of additional source investigations, sediment sampling conducted as part of 
remedial design, and emerging information regarding recovery processes. See Sections 8.2.3 
and 10.2.4 of the ROD. Additionally, theRill) stated that results of the sediment sampling 
during (he remedial design phase would refine estimate of the areal extent and depth of 
contamination to be addressed by the sediment remedial alternative. See Section 10.2.4. of the 
ROD. Informacion gathered during pre-remedial design studies show that natural reco very is 
not predicted {() occur in as mun v areas as origina lly determined. For a response ( 0 whrthrr a 
ROD amendment or ESD is appropriatefor documenting this decision. see response ( 0 Commen t 
.J {J 

5.ft .-\ R~ Rs 

Comment 155: l ·SFW S c\l l11n1cnteu that the draft ESO accuratel y icenurles the need to protect 
te'Je' rJ l ly ·l l ~ t e J end.mgered. threatened \ ) 1' proposed species under the ESA . but incorrectly 
IJcntlti eS the ES.4. ,J, .~ In .4.RAR under the l lrtglnal ROD. l :SF\VS and ,\' OA-\ further commented 
rh.u the E5.-\ h J " , u no alone -t .uute ,InJ \\ J .,> not included J .'> In .4.RAR In the ROD, l :SF\VS 
!",- ' \ ~ !l l l( l1 tht' L ILt ih.u EP:\ I., In l ilL' 1'1"'1.'(" 1,1 " , II1>u l[ I!l '! \\lt I1 the L'S F\VS and the \' \ IFS llfl 
; ~ , I{" ~ i l l . t1 I Il\ I ~X [ ' ;" r ,- J,- ! ·. t1 I ~ ·!;,[,', I 'r~·l· I \ - ' .uul theu: 11.I b l[ ~L' . .JnJ r,'l1 l1nJ, EP.4. [hJt ;lJ,iustllleI1L\ 
:. ' ,\i ll,'nl :n1{1:! .II I,'!i .111t! 1, ' 111 , ' , : ;.11 .1" :: II f'l. lI1\ i1U\ 1' - '1I1[ t l·' 'ill [he' .on-ult.ruon. l 'SF\\ 'S further 
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Response J58: There is no tribal standard for PCBs in marine sediments. In the absence of a 
promulgated standard. EPA. conducted a human healt}: and ecolo gical risk assessment. The 
current PCB cleanup standard (a sediment remedial act ion le vel of 450 ppb. and an SQO of 300 
ppb ) .....ere established in the 1997 ESD. These standards were based on a "high end" tribal 
fishing scenario and ecological risk assessment f or the CBINT site. As explained in EPA's 1997 
ESD (see Section Iff), EPA beli eves that the cleanup standard f or PCBs will result in substantial 
reduction in risk and be protective of human health and the environment. 

5.7	 Institutional Controls 

Comment 159: A number of diverse concerns were raised regarding the use of institutional 
controls as part of the remedy were raised. Members of the community stated a strong desire to 
have institutional controls (including deed restrictions) "firmly established in perpetuity to avoid 
future abatement or elimination from political or economic pressures that maynot favor 
environmental quality or human health." [39J As an example, members of the community felt that 
institutional controls should be in-place to prevent damage to .the surface of the subtidaldisposal 
facilities [12]. However, some forms of institutional controls. such as fishing or seafood 
consumption advisories. were not seen as appropriate for long-term use. The public felt that the 
ultimate goal should be unrestricted wateruse. [39J NOAA also stared that use of fishing or 
seafood consumption advisories may constitute an on-going natural resource injury. [81 J 

Response 159: Fish consumption advisories will continue to be necessary for a period of time 
after sediment cleanup to protect human health based on ingestion ofolder fish that were 
exposed to bioaccumulative contaminants prior to the cleanup. Advisories will be in place as 
long as it takes for fish to either lose their contaminant body burdens or be replaced by younger 
fish that have not been exposed. Long-term monitoring will be used to determine the period that 
fish consumption advisories need to be in effect. 

To increase the long-term protectiveness of the waterway cleanups, inst itutional controls are 
required to meet the following obje ctives: I' 

I.	 reduce potential exposure of marine organisms to contaminated sediments 
disposed of and conf ined in aquatic disposals sites or conf ined by capping; and 

2~ reduce potential exposure to marine organisms to contaminated sediments left on 
the CBINT site. 

One inst itutional control mechan ism that will be used to achieve thes e obje ctives will be 
governmental programs that regulate dredging , filling, or other development activities in the 
aquatic environment. As an example, designating the area over a submerged cap as a no anchor 
rone for large, commercial vessels would be implemented through the Coast Guard. Generally, 
recreational vessels are not precluded from anch oring on a cap because their anchors are not 
large enough to damage a cap. Such governmental permitting programs have been in existence 
jor many years. and are expected to continue into the future. Land use restrictions implemented 
thro ugh an easement or restricti ve covenant is another mechanism thai may be used on private 
propertv iffeasible. Restrictive covenants and easements run with the lund and can hind [uture 
propertv owners (() comply with the restric ted uses. CERCL-i. requires that fi ve-year reviews be 
conduct ed us purr of the remeilv whrr« contomination rema ins in pla ce. These revie ws can 
mclude u r( l"i ell' lit" institution al controls. 

(1.11	 \lISCELL.-\\EOl"S CO\l\lE\TS 

Curnment lAO : F: P.-\ ' r r\lp\lseJ JC(I"l\ln Identities [he need rI l l' clean CJp pl[lg mate ria' f(l r 
\ .lrI\ IU.'	 \." k Jrwp JnJ JI.'>pl J.'>JI acuon- In Commence ment BJy. .-\ ![h l lU g h Pu yallup River sediments 
h d \ c' !'I <l\Cl1 "ulurk wuhuur JJ\ er,c dkl·l:-.l l < (I"h JOU wilu life 10 [he pst. [here have bee n 
,, ' 1\\_"1"11\ 1·,II.,,'J Jr, lu[[hc' U, e' I I[ I.I! ~( lj U,lfHI[ll" l l[ Puv.illup River se'u l f1le'n L,> In the turure. 1711 
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Response 160: Dredging of any material from the Puyallup River would require a Lease from 
DNR. In addition, during remedial design, EPA will review PRP proposals to obtain clean 
sediments for the cleanup to ensure that any removal of sediments does not adversely affect fish 
and wildlife, and will not be contrary to efforts to support conservation and recovery of salmonid 
species. EPA will also consider other sources of capping material, including clean dredged 
material from sources such as Slip I and the St. PauL disposal site, and upland borrow materials. 

Comment 161: NOAA has consistently based comments on the Commencement Bay 
investigations and cleanup plans on five basic principles. These are: 

~. 

,- I.	 Cleanups should progress sooner rather than later to reduce continued exposure of 
Trust resources to contaminants. 

2.	 A preference for complete removal of contaminants from the aquatic environment 
(most contaminants originated from the uplands); 

3.	 If the aquatic environment must not continue to serve as the repository for the 
contaminated sediments. we prefer that contamination not be transferred from 
impacted waterways to otherwise clean areas for disposal; 

4.	 Where remedial actions cause adverse impacts (during removal or disposal), 
mitigation for the lost natural resources or their services is required; and 

5.	 Cleanup and disposal decisions must be made under a bay-wide planning and 
evaluation effort, especially for threatened or endangered Trust resources and their 
habitats [81] 

Response 161: In response to the first comment, EPA agrees that the cleanups should proceed 
as quickly as possible. As to comments 2 and 3, EPA agrees, consistent with the principals of 
Section 404 of the Clean Water Act, that removal of contaminated sediments from the aquatic 
environment is preferred, where practicable, over in-water disposal. EPA also agrees that in
water disposal in contaminated areas is preferred over disposal in clean areas. However, as 
discussed in EPA's 404(b)( I) analysis for the Commencement Bay cleanup, EPA has determined 
that in this case. complete removal of almost 2 million cy of Commencement Bay contaminated 
sediments from the aquatic environment is neither practicable nor in the public interest. Based 
on this evaluation, EPA has determined that it is appropriate to use the St. Paul Waterway, Blair 
Slip 1 nearshore fill sites, and an upland regional Landfill for disposal of Commencement Bay 
contaminated sediments. NOAA's 4th and 5th comments are addressed in Responses 156 and 
129. respectivelv. 

Comment 162: The Port and Occidental Chemical suggested that the Hylebos cleanup be broken 
up into manageable pieces. with cleanup of contaminated sediments north of the East 11!h Street 
Bridge being expedited and disposed of in Slip I. [148][154] 

Response 162: The purpose of the ESD is to describe the specific manna in which the Jl)8c) 
ROD is being implemented at the Thea Foss Waren-mv problem areas. 'he Wheeler-Osgood 
Waren-m\' problem area. and 'he ow Hvlebos Waren-my problem areas. Additionally, [he ESD 
I I sfledln l.! rilII)()11J1 sites (or contaminatedsediment that h'III he dredve»! from all of the problem 
areas listed ubove plus the Midil!« Wmen-lI1\ problem area. and which must he confined as 
I{it'li/it'd In thr ROD. EPA Is not specitvin : thut a particular disposal sire must he used for (J 

purnculur iVurt'nll1\ '1 <rdimrnr. [PA II/II s cr]: comprehensive cleanup of all problem areas 
• "fIl/lrt'!)( with (h/' ROD IJ.I vupplrmcntei! III (!II!f1'..;I'rll)\· thr IVY7 ESD and this ESD. Ir 1.1' 
, \.1)" I,,: ih.n tu tu r . 11,'~'I'f/t/f/,'I!\ '.,,(f! th ; ()('I, Ilf/t/III In/I"I/\I!'!,' /'IInll'l \\111 drterminr HilI! \\/11 

.II:':';~ .'III n,' r"" .], dI1U/' .in.i JIII\~ 
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Comment 163: The majorityof the area at the mouth of .he Biair Waterway (slip 5) which has 
been proposed as a mitigation site is state owned aquatic lands managed by the port under a Port 
Management Agreement (PMA) with DNR. Under the PMA. the Port has decision authority for 
infrastructure development projects, The Pan is obligated to remove any improvements if the 
area at some time in the future becomes ineligible for inclusion within the PMA. or if the PMA 
expires or is canceled. Due to the statutory limitations on the management control of this site. the 
Port cannot unilaterally guarantee the perpetual dedication of this site for habitat mitigation. [155] 

Response 163: Comment noted. EPA will work with the Port and other potentially responsible 
parties to evaluate the mitigation required for impacts resulting from the dredging, disposal, or 
other discharge of material into waters of the United States. 

Comment 164: Occidental agrees with the designation of Slip I as an appropriate disposal site 
for dredged sediment. However. Occidentalobjects to the extent that the ESD and EPA purport 
to designate particular sediment for disposal at a particular site or sites. Furthermore, Occidental 
objects to the extent that the ESD and EPA purport to require that particular disposal sites (and 
their owners or constructors) accept or reject particular sediment (for reasons other than those 
appropriate under CERCLA). Depending upon the circumstances. such action by EPA could 
improperly interfere with private contractual rights and/or constitute a taking "without just 
compensation" in violation of the United States Constitution. [148] 

Response 164: See Response to Comment 162. : •" 

7.0 ALTERNATIVE DISPOSAL OPTIONS 

Comment 165: Several commentors urged EPA to transport this toxic waste to an upland 
facility where they can be properly stored in a dry environment. (2][31 [5] [6] (7] [8] [9] (10] [11] 
[13] [19] [25] [26] [91] (94] [173] [175] (176] [177] Some of the specific comments in favor of 
upland disposal are listed below. 

It makes no rational or scientific sense to transfer contaminants from one' part of the waterway to 
another and call that a cleanup. HCC members should be willing (or required) to remove these 
toxic materials completely out of the aquatic environment. They need to move the materials to a 
dry site where they can be confined using well-established landtill techniques. [II 

Landfill disposal. in which all of the costs of disposal would be internalized instead of borne by the 
public. should be strongly considered until a "multi-user disposal site" (MUDS) can be built. A 
multi-agency study is in progress right now that looks at several different disposal options for 
contaminated sediments. however. the current assessment may not include Commencement Bay 
sediments. [12] 

We believe the landfill alternative provides the best currently available alternative for disposal of 
sediments from the Hylebos Waterway, \Ve would like EPA to develop a viable landfill disposal 
alternative for public rev iew. 1121 

In Il,lXl,l. the Commencement Bay ROD ".: ;.IS released by the EPA. It required that all sediments 
removed trurn the bay be disposed of In the immediate area. This mandate certainly reflected the 
( eChnlllll~Y and options llf the time xrnce dixpoxa] sites were not in operation and sediments we re 
n,q treJteu, But thIS mandate dlle:-. ntl[ rerlect current. tested. Jnd available practice, The better 
\lr(\l1n would be tIl xhip the contunun.ued sedrment til the specialized landfill in Eastern 
\\'J:-.hIngtlln . ,-\lthllUgh thiS would JJJ S7 million tll [he cuxt llf the Hylebos clean up. it is. in light 
_'I :il" e\len ~l\ e ["' \lle[l[ lal el'\llllgiCJ IJJl11Jge ltl the nnrth ,~ h l l re area urCo mrnencernent Bay. [he 
I)e ~: "I'll ' -n. 11..\1 
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more proven or protective than a properly designed in-water disposal facility (e.g. , CAD or 
nearshore disposal). EPA has, however, determined that it is cost-effective to dispose of 
contaminated sediments in an upland site. 

In remedial design, EPA will determine the volumes that require upland disposal. For example, 
the estimate of300,000 cy identified for disposal in an upland regional landfill in the ESD 
assumes that the total volume to be dredged is 940,000 cy from the Hylebos Waterway, that Blair 
Slip I has a capacity of 640,000 cy, and that contaminated sediment from the Thea Foss and . 
Middle waterways will be disposed of in the St. Paul Waterway. As part of the Merritt-Pardini 
recommendations, the Port indicated that Blair Slipl may be expandable to 750,000 cy, and. 
Kaiser Aluminum urged EPA to consider their property for upland disposal of approximately 
lOO,ooo cy. If one or more of these recommendations are implemented, the total volume of 
sediment sent to an upland regional landfill could be reduced. EPA will determine the 
configuration and capacity of the selected disposal locations during remedial design. 

Comment 166: Some commentors suggested that EPA consider alternative in-water disposal 
options. including: 

•	 A CAD facility at the head of the Hylebos Waterway. and a nearshore confined 
disposal facility at the end of the HylebosiBlair peninsula [4][18][24][79] [93] 
[105] [106] [107] [1081 [109] [110] [III] [112] [113] [114] [115] [116] [117] 
[118] [119] (120] [121] [122] [123] [124] [125] [126] [127] [128] [129] [130] 
[131] (132] (133] [134] [135] [136] [137] [138] [139] [140] [141] [142] (143] 
[144] [145] (146] [147] 

•	 Deep-water disposal in Commencement Bay [36] 

Response 166: EPA considered a CAD at the head of the Hylebos Wat~rway and ultimately did 
not select it for the reasons described in the ESD. EPA also considered a nearshore fill at the 
head of the Hylebos/Blair peninsula. : This alternative was not included In the final selection of 
disposal sites because of it's limited capacity, relatively high cost, and the potential loss of 
additional nearshore habitat. EPA did not include deep-water disposal of contaminated 
sediments in Comrnencement Bay in it's evaluation of disposal sites because deep-water disposal 
in Commencement Bay would occur outside of the Superfund site boundary, and would require a 
lengthy and involved permitting process, including DNR approval for use of state-owned aquatic 
lands, thus further delaying the cleanup. 

Comment 167: Several comrnentors supported one or both of the two nearshore contined 
disposal facilities proposed in the draft ESD. Blair Slip I and the St. Paul Waterway. 
[181[24][39J[791 [93] [105] [I 061 [ I07] [Io81 [109] [1 I0] [I I II [ I12] [I I3] [I I41 [I I51 [ I161 
1117] [118] [119] [120] [1211 [122] [123] [124J [125] [1261 [127] [1281 [129J (130] [1311 [1321 
I I 331 11341 I 135I [ 136] [ I 371 [I 3XI [ 13t) I [ I 40] [I 4 I] [ 142] [14.31 [ I 44) [ 145] [ 146] rI 471 
114X III 541· 

Response 167 · Commrn ( ruurd. 

Comment lo~: ..\s previously noted. if EPA proceeds with Slip I, I[ should be used to confine 
the hi~h e't f1lwrity ,ell1 f1lenls trorn rheH ykQ\)s. Such an action wou ld provide the most 
unrnedure hel1c'tit I II the publu, .ind (he:' envtrnnrnent t"iy expediting re.noval ot the sediment III 
hlghe~t concern from Hykb\ls WJter\\JY. That sediment. as uetineu by the ROD, is presented in 
thl' HeC dr.in Pre- Rerncd ial De ~ ign Evaluation Report. \1<.1Y I»» . Figures 2-1 J. 2- I b. anu 2
i I. Tlu-, l'.\peJlteU work (JI1 be 1.'\)flUUCle.'U tIl meet the.' Portx devcloprnent schedule . 11501 
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Comment 169: At the same time EPA should evaluate the option of increasing the capacity of 
Slip I by dredging out the bottom of the slip and/or increasing the height of the fill. This action 
has the potential to provide another 100.000 cy of storage capacity to get the maximum value 
from this readily implementable disposal site. The added capacity could contain other sediment 
that EPA considers a relative priority in Hylebos Waterway, A subsequent action could be 
pursued later to place the remaining lessercontaminated sediments from Hylebos Waterway into 
the Mouth of Hylebos site. This approach would be the most protective in that it would remove 
the most severely impacted sediments more quickly from the environment. It would also assure 
that only the least impacted dredged sediment would be placed at the Mouth of Hylebos site. 
[ 150] 

Response 169: EPA agrees that the capacity ofSlip 1 should be expanded to the maximum 
extent practicable. See Response 162. 

7.1	 Treatment Technologies 

Comment 170: Several commentors believed that treatment is the best alternative for addressing 
for Commencement Bay contaminated sediments. and that treatment technologies were not given 
adequate consideration in EPA's selection process [23.28,29,100.174]. Specific concerns noted 
by commentors included: 

•	 New methods of contaminated sediment treatment now exist that were not 
available a few years ago. DNR is sponsoring research on the availability and cost 
of treatment methods and should have results available by next summer. One 
example provided was the production of light-weight aggregate from 
contaminated sediments. [12] 

c Treatment technologies to removecontamination from the sediments were written 
off too early in the selection process because they are considered to be too 
expensive. However the additional cost of treatment is worth it, considering the 
long-term uncertainties associated with confined disposal and the benefits of not 
having to monitor a confined disposal site forever. [23] [155] [29] 

EPA should consider approaching sediment treatment on a regional basis to 
achieve economies of scale in applying treatment technologies.[155] 

. '	 Sediment treatment is the only alternative that truly removes the existing 
contamination from the Bay and therefore avoids the uncertainty associated with 
leaving the contaminants in the aquatic environment for an extended period of 
time. At the very least. it would seem prudent that EPAstrive to develop a pilot 
studyut ilizing treatment technologies for Commence me nt Bay sediments to full y 
evaluate its potential viabili ty, [281 

Other corn rneruurs agreed with EPA's draft ESD that most treatment tech nologies are still in the 
research and development or pilot stage and. therefo re. are not suitable fo r application to CB/0JT 
<edirnerux . and that confinement. rather than applicatio n of unprove n and costly treatment 
techn\ll\lgles. rern.unx the best opuon tor aJJre ssing contaminated Sediments in Commencement 
BJ ~ 1~~ 1 1 I~~ I I I~ ~ I 
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technologies since 1989, all current technologies evaluated would be cost-prohibitive, would 
cause substantial delavs in the cleanup schedule to implement the technology, or have not been 
adequatelv tested to ensure their [easibilitvjor a large-scale sediment cleanup project. EPA's 
disposal sites for Commencement Bay sediments Hue not selected solely based on cost. 

. .'; 
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CBINT ESD RESPONSIVENESS SUMMARY 

LIST OF COMMENTORS 

NAME AFFILIATION/ADDRESS 
1 Strong. Janet 
2 Woolf, Yvonne Tacoma , WA 
3 Pieper, Teri J. Moses Lake, WA 

4 Althoff, Kim A. Tacoma, .WA 

5 Nesheim, Sally A. Tacoma , WA 

6 Bailie, Rita Rainier Audubon Society 
., 7 Ornelas, Gabriel E. Port Townsend , WA 
.. 

8 Sunn, Maureen Redmond, WA 
. ,,~ 9 Rothrock, Gayle Tacoma, WA 

10 Main, Faulene K. Tacoma, WA 

11 Grathwohl, Harrison Redmond, WA 
Eide, Tracey J., Maryann 

12 Mitchell, Mark Miloscia Washington State Legislature 
13 Freeland, Adele Federal Way, WA 
14 Maxwell , Bill Seattle, WA 
15 Brevick, Jancie Tacoma, WA 
16 Hagman , Scott Tacoma, WA 

17 Rose, Leslie Ann Tacoma, WA 

18 A"hoff; Kim A. Tacoma, WA 
v ,": 

19 Pedersen, Janet Tacoma, WA 

20 Evans, Bill City ofTacoma, WA 

21 Vigueries, Larry Tacoma, WA -.' 
......: 22 Persoon, Val Tacoma, WA 

23 Dinicola, Karen Tacoma, WA 

24 Jarmes, Lauren Tacoma, WA 

25 Sheldon, Jill Jill Sheldon 
26 Schanfald, Darlene Olympic Environmental Council, Port Angeles, WA 
27 Kolff, Kees Port Townsend, WA 

28 Carman , Randy Washington Department of Fish and Wildlife 
29 Jackson, Gerry A. U. S. Fish and Wildlife Service 
30 Engels, Tracy Puyallup, WA 

""--: 31 ?? , Irene Tacoma WA 

32 Wornell, Betty Tacoma, WA 

33 ri. Lain Tacoma, WA 
34 Slaughter. Carol Vashon Island, WA 

35 Brurtchelt, Mary Ann Tacoma, WA 
36 Gaughnour. Dave Tacoma, WA 
37 Hovland. Jerry D. University Place, WA 
38 Giddings. Roxy Tacoma. WA 
39 Rose, Leslie Ann Citizens for a Healthy Bay. Tacoma. WA 
40 Valbert. Char lotte and Earl Tacoma. WA 
41 Edison. Larry and Diane Gig Harbor. WA 
42 Camp bell. Tom Stale Representative 
43 Drake. Courtney Tacoma, WA 
44 Hansen. Ott M Tacoma. WA 
45 Rose . ?? Uruversrty Place, WA 
J 6 Rase ?? Umversity Place, WA 
J:- Unknown Tacoma. 'NA 
ol8 Helfe rna. Sandra 
~ 9 UndiS. Katheflne J Tacoma. 'IVA 

50 ~.\ u rr ay c.rdy " acorna \ '/A 



51 Bock, Thais 
52 Baldwin, ?? 
53 Hale, Steve 
54 Note, Sally 
55 Bronson. Charles 
56 Puyallup Tribe of Indians 

Middle Waterway Action
 
57 Committee
 
58 Connelly, Jason
 
59 Skelly, Bea
 
60 Skelly, Dan
 
61 Simon, Phillip
 

'.j 

62 Hill, Barbara A.
 
63 Murray, Christine 
64 Wagner, Carla 
65 Hill, Michael A. 
66 Henderson, Kalleen 
67 Broadhead, William 
68 Judge, Brandon 

Rockett, Richard and 
69 Margaret 
70 White, Dennis L. 
71 McEntee, Dave 
72 Reisman, Barbara 
73 Gaines, Linda 
74 Meyer, Peter 
75 Record, Sydne 

--~	 76 Eggers, Megan 
78 Kalbfleisch, Jerry 
78 Lowe, Kathleen 
79 Arbogast, Harold 
80 Smith, Dave 

81 Hillman, Helen 

82 Miller, Cheryl 

83 Austin. Judy 
84 Kirkland, Kirk 
85 Wilcox. Michelle 
86 Fletcher, Kathy 
87 Smith, Adam 
88 Giddings. William 

Preston, Charles L., Thomas 
89 D. Wright 
90 Johnson. Dr. Burton L . 
91 Howard. Christopher 
92 Matthias, Dixie 
93 Henningsen. Elic 
94 Johnson. Merrill 

95 Gilmore. Kevm 
96 Adams. Davie 

Dale. Mark and Lynn M. 
97 Nansen 

98 Ouarto. Alfredo 

99 vaier.ano Laur-e 

'GO Scnantaic C)a'!'?ne 
'n,
'J. ~athrop El'latc'" 

Federal Way, WA 
Tacoma, WA 
Tacoma. WA 
Lakewood, WA 
Gig Harbor, WA 
Puyallup Tribe of Indians 

Seattle, WA 
Tacoma, WA 
Tacoma, WA 
Tacoma, WA 
Tacoma, WA 
Elbe, WA 
Tacoma, WA 
Carla Wagner 
Mineral, WA 
Tacoma, WA 
Citizens for a Healthy Bay, Tacoma Washington 
Tacoma, WA 

Tacoma, WA 
Auburn, WA 
Simpson, Seattle, WA 
Tacoma, WA 
Tacoma, WA 
University Place, WA 
University of Puget Sound, Tacoma, WA 

University of Puget Sound, Tacoma, WA 
University of Puget Sound, Tacoma, WA 
Tacoma, WA 
Tacoma, WA 
Washington Department of Ecology, Olympia, WA 
National Oceanic and Atmospteric Administration, Seattle, 
WA 
Tacoma, WA 
Gig Harbor, WA 
Tahoma Audubon Society, Tacoma. WA 
Washington Department of Ecology, Olympia, WA 
People for Puget Sound, Seattle, WA 
Congress of the United States, Tacoma, WA 
Tacoma, WA 

Kaiser Aluminum 
Lakewood, WA 
Blue Mountain Audubon Society, Walla Walla. WA 
Tacoma, WA 
Sumner. WA 
Port Townsend. WA 
Tacoma. WA 
Tacoma. WA 

Tacoma. WA 
Mangrove Action Project. Port Angeles. WA 
Seattle. WA 
Otvrnprc Envrronm,?ntal Council Port Angeles. 'NA 
Gig Harbor. '//A 



102 Hansen, Scon 

103 Dinicola, Rick 

104 Unknown 

105 Unknown 

106 Stewart, R. W. 

107 Keifer, Lynn J. 

108 Riftfort. J . 

109 Krause, Morris 

11 0 Leanderson. Phil 

111 Evanger, Larry 

112 Quam, D. 
113 Clark. Ken 

'. 114 Brown, Michael E. 
~ .... 115 Johnson, Tyler 

116 Johnson, Frederick 
117 Waugh, James B. 

118 Groom Richard 

119 Wannuth , Robert J. Sr 

120 Burkard, William 
121 Sevruk, Laura 

122 ??, Terry 

123 Sevruk, Paul 

124 Wilson.. Leigh 
125 Milts, Mart in 

126 Sortore, Tamara S. 
127 Vincente, Dav id "', 

, t, " 128 Carpenter, Bruce 
~ 129 William, John Sr. 

130 Collins, Harold 
131 Wagner, Kari L. 
132 Trigillo, Rudy 
133 Shepeerd, Cam eron 

134 Unknown 
._. 135 Carlton, Patricia 

-' 136 Rosser, Randa ll E. 
137 Bean, Wi lliam J . 

138 Mull ins , Stephen 
139 Look, Michae l 
140 Jacobs, John 
141 Cohen, Robert W. 

. " .. 142 Morrison, Jeff 
'- 143 Hankinson, Don 

144 Battle , Robert S. 
145 Unknown 

146 ? ? Doug 

14 7 Roach. Randy O. 
148 Bakerneier . Robert F. 
149 Mitchell. Marian ne 

Partnership for a Clean 
150 Waterway 

' 51 Chartrano. Allan B 
Middle Water.'/ay Actron 

152 Com mutes 
' 53 '-i'{lebos '// 0 0 0 DebriS Group 
' 5 ~ ? ') rl of Taco rr.a 

Tacoma, WA 
Tacoma, WA 

Lakewood, WA 
Tacoma, WA 
Tacoma, WA 
Burlington, WA 
Tacoma, WA . 

Belfair. WA 
Lacey, WA 

Spanaway, WA 
Kent, WA 

Spanaway, WA 
Tacoma, WA 
Puyallup, WA 
Tacoma, WA 
Graham, WA 
Spanaway, WA 
Covington, WA 
Auburn, WA 
Maple Valley, WA 
Auburn , WA 
Lakewood, WA 

Olympia. WA 
Tacoma, WA 
Tacoma, WA 
Olympia, WA 
Tacoma, WA 
WA 
Tacoma, WA 
Puya llup , WA 
Tacoma, WA 
Tacoma, WA 
Federal Way , WA 
Tacoma. WA 
Span away, WA 
Lakewood, WA 
Tacoma, WA 
Spanaway, WA 
Tacoma, WA 

Sumne r; WA 
Gig Harbor, WA 
Tacoma, WA 
Tacoma, WA 
Lakewood, WA 
Tacoma, WA 
Seattle. WA 
Washington State Legis lature 

Spokane . WA 
ENSR lor Brown. DaVIS. and Roberts and w ooowort h and 
Co. Inc 

Seattle. WA 
Tacoma. WA 

Tacoma . WA 



155 Turley, Charles W. 
156 Pugh, Bill 

Howell, Julie and Nathan 
157 Graves 
158 Dunn, Loren 

Fossati, Frank R. and Ileana 
159 A. L. Rhodes 
160 Giddings, Winifred 
161 Brackett, Gary D. 

162 Madison, Bartley R. 
163 Vaughan, Skip 

...... 164 McCord, Evan W. .... 
165 Elrod, Tina 

166 Metter, Sally 

167 Davis, Clark J. 

168 Foster, William C. 

169 Davis, Gary W. 
170 Lawrence, Allen 
171 Carino, Anthony 
172 Andersen, Valerie 
173 Brown, Sydney 
174 Brown. David T. 
175 Tucker, Shelby 
176 Tucker, Irene 
177 Rhees, Irene M. 
178 Jacoby, Greg 
179 Dudziak, Suzanne 

180 Dalton, Matt 
181 Berntsen, Barb 

~..':.:; 
; 

Washington Department of Natural Resources
 
City of Tacoma, WA
 

Kennedy/Jenks on behalf of the Intra-Participants Group
 
Riddell Williams, P.S. for Puget Sound Energy
 

Shell Oil Company 
Tacoma, WA 
Tacoma Pierce County Chamber of Commerce 

Northwest Steelhead and Salmon Council of Trout Unlimited 
Tacoma, WA 
Sewer Utility Customer Advisory Panel 
Agrilink Foods, Tacoma, WA 
Wilson, Smith, Cochran and Dickerson, for J. M. Martinac 
Shipbuilding Corp. 
Brown, Davis, and Roberts, PLLC for Eastman Chemical 
Company 
William C. Foster or Danielson, Harrigan . and Tollefson, 
LLP for Marine Iron Works, Inc. 
Sewer Utility Customer AdvisoryPanel, also Alpine 
Management, Tacoma, WA 
Metro Parks of Tacoma 
Carino Homes 
Tacoma, WA 

Tacoma, WA 
Tacoma, WA 
4728 Marine View Drive 
for Norlund Boat 
Port of Tacoma 
for Puget Sound Energy and PacificCorp Environmental 
Remediation Co., Tacoma, WA 
Tacoma, WA 
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