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RCRA CIVIL PENALTY PCLI CY

. SUMVARY OF THE PQLICY

The penalty cal culation system established through EPA s
RCRA Civil Penalty PO|IC¥ consists of (1) detern1n|nP
a gravity-based penalty for a particular violation, froma
penal ty assessment matrix, (2) adding a “multi-day” conponent, as
aﬁpropr|ate, to account for a violation's duration, (3) adjusting
the sum of the gravity-based and nulti-day components, up or
down, for case specific circunstances, and (4) adding to this
anount the apﬁéopr|ate_eponon1c benefit gained through non-
conpliance. Mre specifically, the Revised RCRA Civil Penalty
Policy establishes the follow'ng penalty calculation nethodol ogy:

Penal ty Anount = gravity-based + nultiday + adjust- + economc
conponent conponent - nments - benefit

In administrateive civil EPA will performtwo
separate calculations unaer.tﬁls po||¢y; El) to determne an
apBropr|ate amount to seek in the admmnistrative conplaint and
su

sequent litigation, and (2) to explain and docunment the
process by which the Agency arrived at the penalty figure it has
agreed to accept in settlement. The nethodol ogy for these
calculations wll differ only in that no downward adjustnents
(other than those reflecting a violator’'s good faith efforts to
conply with applicable requirements) wll usually be included in
the cal culation of the proposed penalty for the ‘admnistrative
conplaint. In those instances where the respondent or reliable
i nformation denonstrates prior to the issuance of the conpl aint
t hat applrln?.furthe[ downward adj ustment factors (over and above
those reflec |n? a violator's good faith efforts to conply) is
appropriate, enforcenent personnel may in their discretion (but
are not required to) make such further domnmard_a% ustnments in
the amount of the penalty proposed in the conplaint.

In determning the amount of the ﬁenalty to be included in
the conpl aint, enforcement personnel should consider all possible
ram fications posed by the violation and resolve any doubts
(e.g., as to the application of adjustment factors or the
assunptions underlying the amount of the economc benefit enjoyed
bK the violator) against the violator in a manner consistent wth
the facts and findings so as to preserve EPAsability to
litigate for the strongest penalty possible. It should be noted
t hat "assunptions underly|ng_an¥ upward adjustments or refusal to
apply downward adjustments in the Benalty amount are subject to
revision later as new information becones available.
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In G vil udicial cases, EPA will use the narraLHve enaJtK
assesSment criteria set forth in the policy to argue for as hig
a penalty as the facts of a case {ust|f ~shoul d the case go to
trial, and will prepare a calculation which applies this policy
to lay out the rationale behind any penalty anount the Agency

agrees to accept in settlenent.

Two factors are considered in determning the gravity-based
penal ty component:

0 potential for harm and
0 extent of deviation froma statutory or regulatory
requirement.

These two factors constitute the seriousness of
RCRA, and have been incorporated into the fol

| oIat%?n under
matrix from which the gravity-based conponent w

a. vi
ﬂwnng penalty

be chosen:
MATRI X

Extent of Deviation from Requirenent

MAJOR MODERATE M NOR
| MAJOR $25i800 $19i399 $1?b999

Po%gptlal 20, 000 15,000 | 11,000

Har m MODERATE | $10, 999 $7,999 $4,999
8?800 5?800 3?800
M NOR $2,999 $1, 499 $499
18500 | 500 100

The policy also explains how to factor into the calcul ation

?f t?e gravsty_c?n?pnent the presence of nultiple and nultli-day

continuing) violations. Th licy provides that for days 2
through 180" of nulti-day viofaPPonsY Ru?t%-day pena‘tfes %re
mandafory, presuned, or disctetLonafg, dggending on the “potentia
for harn’ and “extent of deviation of the violations. For each
day for which multi-day penalties are sought, the penalty anmounts
nust be determned using the multi-day penalty matrix. e
genalty amounts in the nulti-day penalty matrix range fromss to
tﬁ@b(mnth a ”éﬂ'”“”10f.§1qg pﬁg dﬁy) of qu penal ty anmounts in

e corresponding gravity-based matrix cells. i i
discretionpto in%pge nulYi-da& penalties (1) of 3?8'988$§%?806ebg}n
day, when appropriate under the circunstances, and (2) for days
of violation after the first 180, as needed to achieve deterrence.
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~ \Were a conpany has derived significant savings or profits
by its failure to comply with RCRA requirenments, the amount of
economi ¢ benefit from nonconpliance gained by the violator wll
be cal cul ated and added to the graV|ty-based penal ty amount.

The Agency has devel oped and na
computer nodel that can quickly and accurately calcu

benefit - BEN.

_ After the anroprlate gravity-based penalty amount
(including the nulti-day conponenty has been determned, it may
be adjustéd upward or downward to reflect particular
circunmstances surrounding the violation. Except in the unusual
circunstances outlined in Section VIII the anount of any economc
beneflt_en{pyed by the violator is not subject to adjustment.
When adjusting the gravity-based penalty anount the follow ng
factors should be considered:

e avallable to AgencY ersonnel  a
ate econonic

0 ood faith efforts to con?lyllack of good faith
(‘Zupvvard or downward adjustnent);

0 degree of wllfulness and/or negligence (upward or
downward adj ustnent) ;

0 history of nonconpliance (upward adjustment) ;
o ability to pay (downward adjustnent) ;

0 environnentalcﬁrojects to be undertaken by the violator.
(downwar d adj ustment); and

0 other unique factors, including but not limted to
the risk and cost of litigation (upward or downward
adj ust ment )

These factors (with the exception of (ig upwar d adj ust nent
factors such as history ofnonconpliance, and (ii) the Statutory
downwar d adj ustnent factor reflecting a violator's good faith
efforts to conply% shoul d usually be considered after the penalty
IP the conpl ai nt "has been proposed, i.e. , during the settlenent

st age.

~ A detailed discussion of the ?ollpy follows. |n addition
this document includes a few hypothetical cases where the step-
by-step assessment of penalties is illustrated. The steps,
included are choosing the correct penalty cell on the matrix,
cal culating the econom ¢ benefit of nonconpliance, where

! For nore information regarding the BEN nodel, call the
Ofice of Enforcement Policy located wthin the Ofice of
Enforcenent, at 475-8777.
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aﬁpropriate, and a% usting the penalty assessment on the basis of
the factors set forth above.

Il LNTRODUCTI ON

To respond to the problem of inproper management of
hazar dous waste, Congress anended the Solid Waste Disposal Act
with the Resource Conservation and Recovery Act (RCRA) of 1976.
Al though the Act has several objectives, ngress’ overriding
purpose in enacting RCRA was to establish the basic statutory
framework for a national system that would ensure the 6&0Per
managenent of hazardous waste. Since 1976, the Solid Waste
Di sposal Act has been anended by the Quiet Communities Act of
1978, P.L. 95-609, the Used Ol Recycling Act of 1980, P.L
96-463, the Hazardous and Solid \Waste Amendnents of 1984, P.L.
98-221, the Safe Drinking Water Act Anmendments of 1986, P.L.
99-39, the Superfund Amendments and Reauthorization Act of 1988,
P.L. 99-499, and nost recently, the Medical Wste Trackln% Act of
1988, P.L. 100-582. For SIﬂplICItY and convenience, the Solid
Vste Disposal Act, as amended, will hereinafter be referred to

aS 11}

_ Section 3008(a) of RCRA, 42 U.S.C §6928(a), provides that

i f any person has violated or is in violation of a requirement of
Subtifle C,the Admnistrator of the Environmental Protection
Agency (EPA) na¥, anong other options, issue an order assessing a
clvil penalty of up to $25,000 per day for each violation.
Section 3008(a)(3), 42 U.S.C. §6928(a) (3), provides that any
order assessing a penalty shall take into account:

0 the seriousness of the violation, and

0 any good faith efforts to conmply with the
appl icable requirements.

Section 3008(g) applies to civil judicial enforcement actions

and establishes [1ability to the United States for civil .
penalties of up to $25,000 per day for each violation of Subtitle
C.

This document sets forth the Agency's policy and interna
gui delines for determning penalty amounts which (1) should be
sought in admnistrative conplaints filed under

2 This policy is in no way intended to limt the penalty
amounts sought in civil judicial "actions. In civil judicial
actions brought pursuant to RCRA the United States will at its
di scretion continue to file conplaints reguestlng_up to the
statutory naximum cjvil pendtyhanomn and to litigate for the

maxi mum anount justifiable on the facts of the case.
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ang_(Z)lmou%d be acFepthIe in gettlenﬁnt of adm nistrative and

udi ci al enforcenent actions under RCRA. i i

Jover_ns civil penalty calculations under tﬁglﬁbgpééfngg§8

tLngluin aﬁgtﬂ, 3ocﬁ?r183ﬁ’t é‘nztittj'ls'dc' 5 0922 gﬁ |§§'q afnd CsRuAE)ersetljes
: . |.cabilit R P t

POI|gy to LOS Cases (Novenber 16f¥¥3é.§ ! uty 0 s not en&e ﬁ

Spgl)éto penal ties assessed under Subtitle | (L(}gfe) & RCQR 4o

§ 6991 et seq.

The purposes of the policy are to ensure that RCRA civi
penal ties are assessed in a fair and consistent manner; that
penalties are appropriate for the gravity of the violation
commtted; that economc incentives for nonconpliance wth RCRA
requirements are elimnated; that penalties are sufficient to
deter persons fromconmtting RCRA violations; and that
conpliance is expeditiously achieved and mai ntai ned.

This docunent does not address whether assessment of a civil
penalty is the correct enforcenent response to a particular
violation. Rather, this docunent focuses on determning the
proper civil Benalty anount that the Agency should obtain once a
deci sion has been made that a civil pehalty is the proper
enforcement renedy to pursue. For guidance on when to assess
admni strative penalties, enforcenent ggrsonnel shoul d_ consul t
t he RCRA Enforcenent Response Policy, cenber 21, 1987. Pe
Enf or cenent ResPonse Policy provides a general framework fg
identifying violations and violators of concern as well as
gui dance on selecting the appropriate enforcement action n

response to various vi ol at ors.

The 1990 RCRA Civil Penalty Policy is inmmediatel aEPIicable
and should be used to calculate penalties sought in all RCRA

adm nistrative conplaints or accepted in settlement of both
admini strative and gudicial civil enforcepent actions brought
under the statute aftfer the date of the policy, regardless of the
date of the violation. To the maxippum extent practicable, the
policy shall also apply to the settlement of admnistrative and
judicial enforcenment actions instituted prior to but not yet

resolved as of the date the policy is issued.

The procedures set out in this docunent are intended solely
for the guidance of government personnel. They are not intended
and cannot be relied upon to create rights, substantive or

rocedural, enforceable by any party in litigation with the
nited States. The Agency reserves the right to at variance with
this policy and to change.” it at any time without public notice.
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111. RELATIONSHIP TO AGENCY PENALTY POLICY

The RCRA Gvil Penalty Policy sets forth a system for
pursuing penalties consistent with the established goals of the
Agency’s civil penalty pollc¥ which was issued on February 16,
1984. © These goal s consi st of:

0 Deterrence;

o Fair and equitable treatment of the regul ated
community; and

0 Swift resolution of environmental problens.

The RCRA penalty policy also adheres to the Agency policy's
framework for assessing civil penalties by:

0 Calculating a prelimnary deterrence anount
consisting of a gravity conponent and a conponent
reflecting a violator’s econom c¢ benefit! of
nonconpl i ance; and ‘

0 App”ying adj ustment factors to account for
differences between cases.

|'V. DOCUMENTATI ON AND RELEASE OF INFORMATION

A. DOCUMENTATI ON FOR PENALTY SOUGHT | N ADM NI STATI VE
COVPLAI NT/ LI TI GATI ON

In order to support the penalty proposed in the conplaint,
enforcenent personnel nust include in"the case file an
expl anation of how the proposed penalty amunt was cal cul ated. As
a sound case nanagenent practice in administrative cases, a case
"record" file should docunent or reference all factua
information on which EPA will need to rely to support the penalty
amount sought in the conplaint. Full docunentation of the
reasons and rationale for the penalty conplaint amount is
inportant to | xpeditious, successful adninistrative enforcement
of RCRA violations. The docunentation should include all
rel evant information and documents which served as the basis for
the penalty conplaint amount and were relied upon by the Agency
deci sion-nmaker.  In general, only final docunents, but not
prelimnary docunents, such as drafts and internal nenmoranda
reflecting earlier deliberations, should be included in the
record file. Al docunentation supporting the penaItY
cal cul ation should be in the record file at the tine the
conplaint is issued. The docunentation should be supplemented to
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include a justification for any adjustnents to the penalty anount
in the conplaint nade after initial issuance of the conplaint, if
such adjustments are necessary.

Additionally, Agency regulations governing admnistrative
assessnent of civil penalties, at 40 CFR 22,14?3%(5% and (¢),
require that the conplaint contain a statenment which sets forth
the Agency’s basis for requesting the actual amount of the
penal ty being sought. To ensure that RCRA administrative
conplaints conply with the statute and the rules, as long as
sufficient facts are alleged in the conplaint, enforcenent
personnel may plead the fol |l ow ng:

Based upon the facts alleged in this Conplaint and upon
those factors which the Conplai nant nust consider pursuant
to Section 3008(a) (3) of the Resource Conservation and
Recovery Act , 42 U S.C §6928(a) (3) (as discussed in
the R CGvil Penalty Policy), including the seriousness of
the violations, any ?ood faith efforts by the respondent to
comply with applicable requirenents and any econom c
benefit accruing to the respondent, as well” as such other
matters as justice may require, the CDnPIa;nant.proposes
that the Respondent be assessed the following civil penalty
for the violations alleged in this Conplaint:

Count 1 . .. ... .......... $25, 000
Count 2 ................ $80, 000

Enforcenent personnel may use the above general |anguage in
the conplaint, but must be prepared to present at the pre-hearing
conference or eV|dent!ar¥ hearing nore detailed information
reflecting the specific factors weighed in calculating the
penalty proposed in the complaint. ~For exanple, .eyidence of
specific instances where the violation actu£F1y dlg, coul d have,
or still mght result in harmcould be presented to the trier of
fact to illustrate the potential for harmfactor of the penalty.
ExPer|ence al so_suggests that the Agency may be called upon,
before the hearing, to present to the trier of fact and the
respondent the penalty conputation worksheet supporting the
proposed penalty anount sought in the conplaint.

_ Usual Iy the record supForting t he Penalty anount specified
in the conplaint should include a penalty conputation worksheet
whi ch explains the Potentlal_for harm extent of deviation from
statutory or regulatory requirenents, economc benefit of non-

: See M&mw_ﬁi&mﬂ&m
CWA- AG-01-89 (Marc , 1989), where the Admnistrative Law

Judge required EPA to providé its penalty conputation worksheet
to respondent during the preheating exchange.
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conpl i ance, an-d any adjustment factors applied (e.g., good faith
efforts to conply).” Al'so the record should jnclude any
|nfpﬁcnyon reports and other docunments relating to the penalty
cal cul ation.

B. DOCUMENTATI ON OF PENALTY SETTLEMENT ANCUNT‘

Until settlement discussions or pre-hearing information
exchange are held with the respondent, mtigating and equitable
factors and overall strength of the Agency's enforcenent case may
be difficult to assess. Accordingly, preparation of a penalty
cal cul ation worksheet for purposes of establishing the Agency’s
settlement position on penalty amount nmay not be teasible prior
to the time that negotiations with the violator comence. Once
the violator has presented the Region with its best argunents
relative to penalty mtigation the Region may, at its discretion,
conpl ete a penalty calcul'ation worksheet to establish its initia
“bottom line"sett]ement position. However, at a mninmm prior
to final approval of any settlenment, whether admnistrative or
judicial, enforcement personnel should conmplete a final worksheet
and narrative explanation which provides the rationale for the
final settlement anmount to be included in the case file for
I nternal managenent use and oversight purposes only. As noted
above enforcenment personnel may, in arriving at a penalty
settlenment amount, deviate significantly fromthe penalty amount
sought in an admnistrative conplaint, provided such discretion
I's exercised in accordance with the provisions of this policy.

c. RELEASE OF | NFORVATI ON

Rel ease of information to nmenbers of the public relating to the
use of the 1990 RCRA Civil Penalty Policy in enforcement cases is
governed by the Freedom of Information Act (FO A)

USC 3552, and the Agency regul ations inplementing that act,

40 CFR Part 2.  FO A as inplenented through Agency regulations,
sets forth procedural and substantive requirenments governing the
di scl osure of infornmation by Federal agencies. Wile the Agency
maintains a policy of openness and freely discloses much of what
Is requested by the public, there are a nunber of exenptions in
FO A which allow the Agency to w thhold and protect from
disclosure certain documents and information in appropriate

ci rcumnst ance.

In ongoing enforcenent cases, docunments and other material that
deal with establishing the appropriate anount of a civil penalty
(particularly penalty conputation worksheets) may be covered bY
two different” FOA- exenptions. Docunents that suPport or relate
to the amount of the civil penalty the Agency would be MA||In% to
accept in settlement are likely to fall within the scope of these
exenptions and in many cases can be withheld. Docunents that
support or relate to the amount of a penalty the Agency has
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proposed in an admnistrative conplaint may also qualify for
protection under the exenptions.

FO A, Exenption 7, as codified at 40 CFR 2.118(a) (7), allows
such docunents to be withheld if release could reasonably be
expected to interfere with an enforcenent proceeding. This
exenption extends to all stages of |aw enforcenment activities,
frominitial investigation to conpletion. Once the enforcenent
action has been conpleted, however, this exenption can no |onger
be used to withhold information. Nonetheless, there is |
potential |y another avenue under FO A which may be used in
appropriate circumstances to protect sensitive” docunents.

FO A Exemption 5, as codified at 40 CFR 2.118(a) (5), protects
from di scl osure Agency docunents and information that are
classified as attorney work product, as well as pre-decisiona
del i berative docunentS. The attorney work product privilege
protects sensitive decisions and recommendations nmade in
anal yzing and choosing appropriate enforcenent options, and
planning | egal strategy, in response to violations of |egal
requirenents.  Such docunents nust be prepared in anticipation of
I|t|%at|on_by, or at the direction of, an attorney. The purpose
of the deliberative process pr|y|Ie%e Is to preserve the quality
of Agencz deci si ons K encour agi ng honest and frank discussion
wi thin the Agency. The process of devel oping penalty
calculations may fall within the paraneters of both attorney work
E&oduct and del1berative process; thus, wthholding under FOA

enption 5 may be appropriate.

~ An inportant distinction between the two exenptions di scussed
Is that the protective scope of Exenption 5 does not end when the
enforcement process is conpleted. Thus, under Exenption 5,
enalty calculations may be protected from disclosure at any
| ne.

The Agency may waive the protection afforded by FOA and
rel ease exenpt documents in its discretion in appropriate cases,
MAthoutsgeopa(d|2|ng future use of a FO A exenption in another
case. uch discretionary waivers should be nade on a case-by-
case bhasis, balancing the public interest served by allow ng the
rel ease and the Agency's policy of openness against the harmto
t he A%ency caused by release. ~ Generally, such releases should
only be made when settlement will be facilitated. Because issues
relating to FOA and application of its exenptions require
special “attention,. the Regional Freedom of Information Act

ficer or appropriate attorney in the Ofice of Regional Counse
shoul d be consul ted whenever any request is nade by a member of
the public relating to the application of the RCRA Penalty Policy
in general or in a specific enforcement action.
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_The, penalty conmputation worksheet to be included in the
case file is attached. (See: Section X, Appendix.)
P
[

V. RELAN“%?E%& BETWEEN PENALTY AMOUNT SQUGHT [N aN

VE LAINT AND ACCEPTED IN SETTLEMENT

When read together, 40 CF. R 22.14$a) and (c),sug?est t hat
t he Agency must include in any admnistrative conplaint Tiled
pursuant to RCRA Section 3008(a) a proposed penalty (the dollar
amount of which has been determned in accordance with the
applicabl e Agency penalty policy) and a statement of the
reasoning behind this proposed penalty. Indeed, in several cases
such a requirement has been inposed on the Agency in
adm ni strative enforcenent actions subject to the 40 CF.R Part
22 hearing procedures. "The penalty policy not only facilitates
compliance with the cited regulations by requiring that
enforcenent personnel calculate a proposed penalty (and include
this anount and the underl%|ng rationale for | dopting it in the
complaint) , but also establishes a nethodologg for calculating
penal ty anmounts which would be acceptable to EPA in settlement of
adm nistrative and 1ud|0|al enforcenent actions. ‘The Agency
expects that the dollar amount of the proposed penalty i'ncluded
in the admnistrative conplaint will often-exceed the amount of
the penalty the Agency woul d accept in settlenment. This may be
so for several reasons.

First, at the tine the conplaint is filed
often not be aware of mtigating f t hen
respondent) on the basis of which

I the Agency will
tors (then k ATy 1o
basl . y nma
downward. ~ Second, it is appropriate that the Agency have the
nt a

ali i

ac h nown only the

Ehe enalh y be adjusted

e
enforcenent discretion to accept in settlement | ower penalty
than it has sought in its conplaint, because in settling a case
the Agency is able to avoid the costs and risks of litigation.
Moreover respondents mnust perceive that they face sone
significant risk of higher penalties through litigation to have
aﬁproprlate_lncentlves to agree to penalty amounts acceptable to
the Agency in settlenent.

4 gee  Katzason a;%3| lnc. v. EPA, 839 F. 2d 1396, gloth
Cr, Feb. 22, 1988), 1n which the court held that admnistrative
reviews of the default penalty anount for a FIFRA violation were
I nadequat e because they failed to analyze the factual basis for
the civil penalty, and_Environmental Protection Corporation |
Thomas, No.87-447, slip qp. .D. Cal, July 14, 1988), where the
court held that 40 c#ﬁ é%.l% a) requires yhat t he Agency prov? e
defendants with the factual basis and rationale for the Agency’s
penal ty determnation for a RCRA violation, so as to allow the
pe{fon being penalized an opportunity to nmount a defense in the
matter.
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Therefore, Agency enforcement personnel should, as
necessary, prepare two. separate penalty calculations for each
adm ni strative proceeding -- one to support the initial proposed
Penalty_lncluded in the conplaint and the other to be placed in

he admnistrative file as support for the final penalty anount
the Agency accepts in settlement. In cal culating the anount of
the proposed penalty to be included in the admnistrative
conplaint, Agency personnel should total (1) the gravity-
penal ty anmount (including any nulti-day conﬁonent) and ZZ
amount” refl ecting upward adjustnents “of the penalty and
subtract fromthis sum an anount reflecting any downward
adj ustnents in the penalty based solely on respondent’s “good
faith efforts "to conply MAth.appllca | e requirenments about
which the Agency is awaré. This total should then be added to
the anmount of anK econom ¢ benefit accruing to the violator. The
resuft,v¥ll be the proposed penalty the Agency will seek inits
conpl ai nt .

based
) an

:

5 |njudicial actions it will generally onIY be necessary
to calculate a penalty anmpunt to support any penalty the Agency
IS. to accept in settlement. The United Stafes is, of course,
free to argue to the court in judicial actions that the penalty
figure it seeks is consistent with the rationale underlying the
penal ty policy.

6 Wile the Agency may at this early juncture have limted
know edge of facts necesSary 'to cal culate any upward adjustnents *
in the penalty it should be remenbered that anendnents to the
conplaint (including the anount of the proposed penalt¥) may be
made after an answer is filed only with the |eave of the
presiding officer. See 40 C F.R 22.14(d).

_ T Since Section 3008(a)(3) of RCRA requires that a
violator’s "good faith efforts to conply with applicable

requi renents be considered by the Agency in assessing any
penalty, it is appropriate that this factor be weighed in

cal culating the proposed penalty based on information available
to EPA ile Section 3008(a)(3? al so requires that the Agency
wei gh the seriousness of the violation in assessing a penalty,
this requirenent is satisfied by including a gravity-based
conponent which reflects the seriousness El.e., the potential for
harm and extent of deviation from applicable requirements) of the
violation. As noted above, enforcement personnel may in their
discretion further adjust the amount of the proposed penaItK
downward where the violator or information obtained from other
sources has convincingly demonstrated prior to the tinme EPA files
the admnistrative conplaint that application of additiona
downward adjustnent factors is warranted.
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met hodol ogy for determning and docunenting the Penalty
he Agency accepts in settlenent should be basically
| to that enployed in calculating the proposed penalty
in the conplaint, but should also include consjderation
ny new and relevant information obtained fromthe
r or elsewhere, and (2) all other downward ad{ustnent
(in addition to the “good faith efforts” factor weighed

culating the proposed penalty appearing in the conplaint).

It may be noted here that the RCRA Penalty Policy serves as
ui dance not only to Agency personnel charged Wwith responsibility
or calculating appropriatée penalty anounts for RCRA violations

but al so under 40 CFR s22.27(b) to judicial officers presiding
over admnistrative proceedings at which proper penalty anounts
for violations redressable under RCRA Sections 3008(a) and (Q)
are at issue. Such judicial officers thus have discretion to,
appl¥_nnst of the upward or downward adjustment factors described
in this policy in determning what penalty should be inposed on a
violator.  However, judgnents as to whether a penalty should be
reduced in settlement bécause (1) the violator is willing to
undertake an environnental project in settlement of a penalty
claim or (2) the Agency faces certain mtigative risks in
proceeding to hearing of trial, are decisions involving matters
of policy and prosecutorial discretion which by their nature are
only appropriate to apply in the context of settling a penalty
claim It is therefore ‘contenplated that decisionmakers in

adm ni strative proceedings woul'd not adjust penalty anounts
downwar d based upon their assessment of either the mtigative
risks faced by the Agency or a violator’s willingness to
unde{take an environmental project in lieu of paying part of a
penal ty.

W' DETERMINATION OF GRAVITY-BASED PENALTY AMOUNT

. RCRA Section 3008(a)(3) states that the seriousness of a
violation nust be taken Into account in assessing a penalty for
the violation. The gravity-based component is a measure of the
seriousness of a violation.” The gravity-based penalty anmount
shoul d be determined by examining two factors:

The
t

a
d
a

0 'potential for harm and

0 extent of deviati on froma statutory or regulatory
requirenent.
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A POTENTI AL FOR HARM

The RCRA requirenents were pronulgated in order to prevent
harm to human health and the environment. Thus, nonconpliance
with any RCRA requirenent can result in a situation where there
Is a potential for harmto human health or the environment. FEyen
viol ations such as recordkeeping violations create a risk of harm
to the environment or human health by jeopardizing the integrity
of the RCRA regulatory program Accordingly, the assessnent of
the potential for harmresulting froma violation should be based

on two factors:

0 the risk of human or environmental exposure to
hazardous waste and/or hazardous constituents
that may be posed by nonconpliance, and

0 the adverse effect nonconpliance may have on
statutor¥.or regul atory purposes or” procedures for
I npl enenting the RCRA program ‘

1. Risk of Exposure

The risk of exposure presented by a given violation depends
on both the likelihood that human or other environnental
receptors may be exposed to hazardous waste and/or hazardous
constituents and the degree of such potential exposure. .
Eval uating the risk of exposure nmay be sinplified by considering
the factors which follow bel ow.

a. Probability of Exposure

Wiere a violation involves the actual nmanagement of waste,
a penalty should reflect the probability that the violation coul d
have resulted in, or has resulted in a release of hazardous waste
or constituents, or hazardous conditions creating a threat of
exposure to hazardous waste or waste constituents. The
determnation of the likelihood of a release should be based on
whether the integrity and/or stability of the waste managenent
unit is likely to have been conprom sed.

Some factors to consider in making this determnation
woul d be:

o evidence of release (e.g., existing soil or groundwater
cont am nati on)

0 evidence of waste m smanagenment (e.g., rusting
drums), and

0 adequacy of provisions for detecting and preventing
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a release (e.g., nonitoring equipment and inspection
procedur es) J AP P

, A Iarger_PenaIty IS presunptively approPriate where the
violation significantl'y inpairs the ability of the hazardous
wast e managenent system to prevent and detect releases of

hazardous waste and constituents.
h. Potential Seriousness of Contanination

Wien cal cul ating risk of exposure, enforcenent
ersonnel should weigh the harm which would result if the
azardous waste or constituents were in fact released to the

environnent .

he: Some factors to consider in making this deternination would
. 4

0 quantity and toxicity of wastes (potentially)
rel eased S

0 likelihood or fact of transport Dy ygy of
englronnental media (e.g., air and groundwater),
an

0 existence, size, and prOX|n1ig of receptor _ _
popul ati ons (e.?., | ocal residents, fish, and wldlife,
I ncluding threatened or endangered species) and sensitive
environnental media (e.g., surface waters and

aqui fers)

In considering the risk of exposure, the enphasis is placed on
the potential for harm posed by a violation rather than on
whether harm actually occurred. The presence or absence of .
direct harmin a nonconpliance situation I's sonething over which
the viol ator may have no control. guch violators should not be
rewarded with lower penalties sinply because Eﬂe vioratons
happened not to have resulted in actual harm

2. Hazm To The RCRA Regulatory Program

. There are some requirements of the RCRA Progranymhich, | f
violated, may not be likely to give rise directly or immediately
to a significant risk of contam nation. pNonethel ess. al
[e?ulatory requi renents are fundanental to P cont 1 nuéd

e

%rity of the RCRA program vjol ations gf  such requirament s
may have serious inplications and nerit substantial penalties

where the violation undermnes the statutory or requlatory
. purposes or procedures for inplementing the-RCRA program  Sone
exanples of this kind of regulatory harm incl ude:



-15-

0 failure to notify as a generator or transporter of

hazardous waste, " and/.qr. owner/operator of a. .
hazar dous waste ?am?lty purs%an to section 3010 .

0 failure to comply with financial assurance
requirements

0 failure to submt a tinely/adequate Part B applica-
tion

0 failure to respond to a formal information request

0 operating without a permt or interimstatus

0 failure to prepare or pmintain a manifest

0 failure to install or conduct adequate groundwater
noni t ori ng.

3. Ceneral
a. Evaluating the Potential for Harm

Enf or cement personnel shoul d eval uate ‘V\,het her the potential
for harmis major, noderate, or mnor in a particular situation.
The de(?ree of potential harm represented by each category is

defined as:

HA%QB (1) the violation poses or may pose a
substantial risk of exposure of humans or other

environnental receptors to hazardous waste or
constituents; and/or

(2? the actions have or may have a substanti al
adverse ‘effect on statutory or regulatery purposes or

procedures for inplementing the RCRA program

MODERATE (1) t he vi ol ati on poses or nmay pose a
signiticant risk of exposure of humans” or ot her
environnental receptors to hazardous waste or

constituents: and/or

o (Zt) the actions have or may have a
significant adverse effect on stafutory or regulatory

purposes or procedures for inplenmenting the RCRA
program .

MINOR (12 the violation poses or may pose a relatively
| ow risk of exposure of humans or other environmental

receptors to hazardous waste or constituents; and/or
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(2) the actions have or may have a snall
adverse effect on statutory or regulatory pur poses or
procedures for inplenenting the program

The exanples which follow illustrate the differences
between major, noderate, and mnor potential for harm Just as
inportant as the violation involved are the case specific factors
surrounding the violation. Enforcenent personnel should avoid
automatic classification of particular violations.

b. Exanples
1. Major Potential for Harm

40 CFR s§265.143 requires that owners or operators of
hazardous waste facilities establish financial assurance to
ensure that funds will be available for proper closure of
facilities. Under §265.143(a) (2), the wording of a trust
agreenEnt establishing financial assurance for closure nust be
i dentical to the wording specified in 40 CFR §264.151(a) ().
Failure to word the trust agreement as required may aPpear
I nconsequenti al . However, even a slight alteration of the
!an?uage could change the |egal effect of the financial
instrunent so that 1t would no |onger satisfy the intent of the
regul ation thereby preventing the tunds from being available for
closure. Such a facility could potent|aIIY become anot her
abandoned hazardous wasté site. ~Wen the [anguage of the
agreenment differs fromthe requirenent such that funds would not
be available to close the faC|I|t% ProPerIy, the lack of
i dentical wording would have a substantial adverse effect on the
regulatory scheme (and, to the extent the closure process is
adversely affected, could Pose a substantial risk of exposure) .
This violation would therefore be assigned to the nmajor potentia
for harm category.

2. Mderate Potential for Harm

Under 40 CFR §262.34,7 a generator may accumul ate hazardous
waste on-sits for 90 days or less w thout "having interim status
or a permt provided that, anong other requirenents, each
container or tank of waste i's marked clearly wth the words
“Hazardous Waste.® In a situation where a generator is storing
conpatible wastes, has labeled half of its cContainers, and has
clearly identified its storage area as a hazardous waste storage
area, there is some indication that the unlabeled containers hold
hazardous waste. However, because there is a chance that the
unl abel ed containers could be renoved fromthe storage area, and
because it would be difficult to determine whether hazardous
wast e had been stored for nore than 90 days, this situation poses
a significant Iikelihood of exposure to hazardous waste (although
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the |likelihood is not as great as it would be if neither the
storage area nor any of the containers were marked) . The _
noderate potential for harm category woul d be appropriate in this
case.

3. Mnor Potential for Harm

Owners or operators of hazardous waste facilities nust,
under 40 CFR §265.53, submt a copy of their contingency plans to
all police departments, fire departnents, hospitals, and state
and |ocal emergency response teans that may be called
upon to provide efrergency services. |f a facility has a conplete
contln?ency plan, including a description of arrangements agreed
to bK ocal entities to coordinate enerPency Services (§265.52),
but had failed to submt copies of the pllan fo all of the
necessary agencies, this would create a potential for harm
Enf or cenent personnel woul d need to exam ne the inpact that
failure to send the plan to the necessary agencies would have on
these agencies’ ability to respond in an enmergency situation. |f
a conplete plan existed and arrangenents with all of the |ocal
entities had been agreed to, the Tikelihood of exposure and
adverse effect on the inplenentation of RCRA nar e relatively
low.  The mnpor potential for harm category could be appropriate
for such a situation

B. EXTENT OF DEVI ATION FROM REQUI REMENT

~ The “extent of deviation from RCRA and its regulatory
requirenents relates to the degree to which the violation renders
I noperative the requirement violated. In any violative situation,
a range of potential nonconpliance with the subject requirenent
exists. In other words, a violator may be substantially in
conpliance with the provisions of the requirement or it may have
totally disregarded the requirement (or a point in between).
In determning the extent of the deviation, the follow ng
categories should be used:

“ ¢ the violator deviates fromrequirements of the
regulation or statute to such an extent that most (or
I nportant aspects) of the requirenents are not met
resulting in substantial nonconpliance.

“ MODERATE: the violator significantly deviates fromthe
requi renents of the regulation or statute but seine of
the requirements are inplenented as intended.

“ MINOR: the violator deviates sonewhat fromthe regul a-
tory or statutory requirements but nost (or al
I nportant aspects) of the requirenents are met.
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. A few exanples will help denpbnstrate how a given violation
is to be placed in the proper category:

Example 1 - Closure Plan

40 CFR §265.112 requires that owners or operators of
treatnent, storage, and disposal facilities have a witten
closure plan. This Plan must identify the steps necessary to
conpl etely or partially close the facility at any point during
Its intended operating life. Possible violations of the
requirements of this regulation range from having no cIosure_PIan
at all to having a plan which is somewhat inadequate (e.g.,
omts one mnor step in the procedures for cleaning and
decontam nating the equanBnt while conplying with the other
requirements) . Such violations should be assigned to the "major"
and “mnor”categories respectively. A violation between these
extremes mght involve failure to nodity a plan for Increased
decontam nation activities as a result of a spill on-site and
woul d be assigned to the noderate category.

Example 2 - Failure to Mnmﬁn_m:s_s_e_gu:hx

40 CFR §265.14 requires that owners or operators of
treatment, storage, and disposal facilities take reasonable care
to keeP_unauthorlzed persons from entering the active portion of
a facility mhere.|njurY could occur.  Generally, a physical
barrier nust be installed and any access routes con{}glleg

The range of potential nonconpliance with the security

requirenents is quite broad. In a particular situation, the .
vi ol at or n%y prove to have totall alled to supply any security
systens. otal nonconpliance with regulatory requirenments such

as this would result in classification into the mpajer category.

In contrast, the violation may consist of a small oversight such
as failing to lock an access route on a single occasion. . _
Qobviously,  the degree of nonconpliance in the latter situation is
less significant. ©~ Wth all other factors being equal, the |ess
significant nonconpliance should draw a smaller penalty
assessment. |In the matrix systemthis is achieved by choosing

t he miner catagory.

C. PENALTY ASSESSMENT MATRI X

. Each of the above factors--potential for harm and extent of
deviation from a requirement-forns one of the axes of the penalty
assessment matrix. The matrix has nine cells, each containing a

penalty range. The specific cell is chosen, after detern1nin9
whi ch category (major, noderate, or mnor) isappropriate for the
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the extent of deviation factor. The conplete matrix is

Pﬁtential for harmfactor, and which category is appropriate for
e
i lustrated bel ow

Extent of Deviation from Requirement

MAJOR MODERATE uinon
MAJOR $25,?00 $19i999 $14, 999
_ 0 0 to
Po%gptlal 20, 000 15, 000 11, 000
Har m MODERATE $10,?99 $7, 999 $4. 999
0 to to
8, 000 5, 000 3, 000
M NOR $2,999 $1,499 $499 |
tG to to
1,500 500, 100 |

~ The lowest cell (mnor potential for harm mnor extent of
deviation) contains a penalty range from $100 to $499. The .
hi ghest cell (mjor potential for harm major extent of deviation
Is limted by the maxinum statutory penalty allowance of $25,00
per day for each violation.

_ The selection of the exact penalty anmount within each cel
Is left to the discretion of enforcement personnel in any given
case. The range of numbers provided in each matrix cell serves
as a “fine tuning“device to allow enforcement personnel to
better adapt the penalty anount to the gravity of the violation
and its surrounding circumstances. |n selecting a POIIar fiaur
fromthis range it is appropriate to con3|§er sgch actors a tﬁe
seriousness of the violation (relative to other violations
falling within the same matrix cell), efforts at remediation or
the degree of cooperation evidenced by the facility (to the
extent this factor is not to be accounted for in subsequent
adj ustments to the penalty ampunt), the size and sophistication
of the violator, the nunber of days of violation, and other

relevant matters, For guidan e on recalculation of the gravity
based penalty based on rfew Infornmation see Section | X A Z.

VII. MULTIPLE AND MULTI-DAY PENALTIES
A PENALTIES FOR MJLTIPLE VI OLATI ONS

. In certain situations, EPA may find that a particular firm
has violated several different RCRA requirenents. A separate
penalty should be sought in a conplaint and obtained in
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settlement or litigation for each separate violation that results
from an independent act (or failure to act) by the violator and
I's substantially distinguishable fromany other charge in the
complaint for which a péenalty is to be assessed. A given charge
I s independent of, and substantially distinguishable from an
ot her charge when it requires an el enent of proof not needed Y
the others. In many cases, violations of different sections o
the regul ations constitute independent and substantially
di stingui shable violations. For exanple, failure to inplenment a
roundwat er nmonitoring program 40 CFR §265.90, and failure to
ave a witten closure plan, 40 CFR 5265.112, are violations
which can be proven only if the Agency substantiates different
sets of factual allegations, In the case of a firmwhich has
viol ated both of these sections of the regulations, a separate
count should be charged for each violation. For litigation or
settlement purposes, each of the violations should be assessed
separately and the anmpunts added to determne a total penalty to
pur sue.

¢

It is also possible that different violations of the sane
section of the regulations could constitute independent and
substantial |y distinguishable violations. For exanple, in the
case of a firm which has open containers of hazardous waste in
Its storage area, 40 CFR 5265.173(a), and which also ruptured
these or different hazardous waste containers while moving them
on site, 40 CFR §265.173(b), there are two independent acts.
Wiile the violations are both of the same regulatory section,
each requires distinct elenents of proof. In this situation, two
counts with two separate penalties would be aPproprlate. For
penalty pur poses, each of the violations should be assessed
separafely and the amounts. totall ed.

~ Penalties for multiple violations also should be sought in
litigation or obtained in settlenent where one conpany has
violated the same requirement in substantially different
| ocations.  An exanple of this tyPe of violation is failure to
clean up discharged hazardous waSte during transportation, 40 CFR
§263.31. A transporter who did not clean up waste-discharged in -
two separate |ocations during the same trip should be charged
wWth two counts. In these situations the separate |ocations
present separate and distinct risks to public health and the
environment. Thus, separate penalty assessnments are justified.

Simlarly, penalties for nultiple violations are
appropriate when a conpany violates the same requirement on
separat e occasions “not-cognizable as multi-day violations (See
Section VI1.B.) An exanple would be the case where a facility
fails for a year to take required quarterly groundwater
moni toring sanples.
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, In general, pepalties fO nultiple violations may be |ess
likely to"be appropriate where the violations are not 1ndependent
or substantially distinguishable. \Were a charge derives from or

rge, a separate penalty may not be
r

warranted.  For exanple, a corporate owner/operator of a
facility submtted a permt application with a cover letter
signed by the plant manager’s secretary, but failed to sign the
?ﬁpl|cat|on, 40 CFR s§270.11 (a), and also thereby failed to have
p

S
merely restates another ch?

|

1t

e appropriate responsible corporate officer sign the
application, 40 CFR s270.11 (a) (1) the owner/operator has
violated the requirenment that the application be signed by a
responsi bl e corporate officer. EPA has the discretion to view
the violations resulting fromthe sane factual event, failure to

sign the application at all, and failure to have the person
legal Iy responsible for the permt application sign it, as p03|n8
one |egal risk. In this situation, both sections violated shoul

be cited in the conplaint, but one penalty, rather than two, my
be appropriate to pursue In litigation or obtain in settlenent,
dependi ng upon the facts of a caSe. The fact that two separate
sections were violated nay be taken into account in choosing .

hi gher ‘Potential for harmand "extent of deviation” categories
on the penalty matrix.

There are instances where a conpany’'s failure to satisfy
one statutory or regulatory requirement either necessarily or
generally leads to the violation of nunerous other independent
regulator% requi rements. Exanples are the case where (1) a
conpany through ignorance of the law fails to obtain a permt or
interimstatus as required by Section 3005 of RCRA and as a
consequence runs afoul of the numerous other (regulatory)
requi renents inposed on it by 40 CFR Part 265, or (2) a cpnpang
fails to install groundwater monitoring eqU|Pnent as required by
40 CFR §s 265.90 and 265.91 and is thus unable to conmply wth
ot her requirenents of Subpart F of Part 265 (e.g., requirements
that it develop a sampling plan, keep the plan at the facility,
undertake quarterly nonitoring, prepare an outline of a
?roundmater qual ity assessment program etc.). In cases such as

hese where nultiple violations result froma single initial
transgression, assessnment of a separate penalty for each _
d!st|ngU|shable violation may produce a total penalty which is
di sproportionately high. Accordingly, in the specifically
limted circunstances described, enforcement personnel have
discretion to forego separate penalties for certain

di stinguishable violations, so long as the total penaliy for al
related violations is appropriate considering the gravity of the
offense and sufficient to deter simlar future behavior and
recoup economc benefit.
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B. PENALTI ES FOR MULTI - DAY VI OLATI ONS

~ RCRA pIOVIdeS_EPA with the authority to assess in
adm ni strative actions or seek in court civil Penaltles of up to
$25,000 per day of non-conpliance for each violation of a
requi renent of “Subtitle C (or the regulations which inplenent
that subtitle). This language explicitly authorizes the Agency
to consider the duration of each violation as a factor in
determning an appropriate total penalty amount. Accordingly,
any penalty assessed should consist of a gravity-based conponent,
econom ¢ benefit conponent, and to the extent that violations can
be shown or presumed to have continued for nore than one da%, an
appropriate nulti-day conponent. The nulti-day conponent shoul d
reflect the duration of the violation at issue, subject to the
gui delines set forth in Section VIl C, below

After it has been determned that any of the violations
al | eged has continued for nore than one day, the next step is to
determne the length of time each violation continued and whet her
a nulti-day penalty is mandatory, presumed, or discretionary. In
nmost 1 nstances, the Agency shoul'd only seek to obtain multi-day
penalties, if a nultl-da¥ penalty is appropriate, for the nunber
of days it can document that the violation in question persisted.
However, in sone circunstances reasonable assunptions as to the
duration of a violation can be made. For exanple, a violation by
an owner/operator of a land disposal facility for operating after
It had lost interim status pursuant to RCRA §3005(e g2) can
general ly be deened to have begun on Novenber 8, 1985, and _
continued at least until the time of the last inspection in which
It was determned the facility was being operated without interim
status. In the case where an inspection reveals that a facility
has no groundwater nonitoring wells in place it can be assuned,
in the absence of evidence to the contrary, that the facility has
never had any wells. Here the violation can be treated as having
cormmenced on the day that waste managenent operations triggering
the Part 265, subpart F requirenents began or the effective date
of the regulations, whichever is later. A nulti-day penalty
could then be calculated for the entire period fromthe daté the
facility was required to have wells ip place until the date of
the inspection show ng they did not.

Conversely, in cases where there is no statutory or
regul atory deadline from which it may be assumed conpliance
obl'i gations began to run, a nulti-day penalty should account only
for each day for which information provides a reasonable basis

b \Were EPA determines that a violation persists,
enforcement personnel may calculate the penalty for a period
ending on the date of conpliance or the date the conplaint is
filed, provided docunentation (O a reasonable assunption) to
support such a finding is available.
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for concluding that a violation has occurred. For exanple, if an
I nspection reveal ed that unlabeled drums of hazardous wastes were
being stored by a generator for nore than 90 days in violation of
40 CFR 262. 31 and 262.34, enforcement personnel should allege in
the conplaint and present evidence as to the number of days each
violation lasted. Docunentation in a case such as this m ght
consist of an admssion froma facility enployee that drums were
stored inproperly for a certain number "of days. In such a case,
a nultl-dig penalty would then be calculated for the number of
days stated.

C. CALCULATI ON OF THE MULTI - DAY PENALTY |

_After the duration of the violation has been determ ned, the
nultl-dﬁ% cpntnent of the total penalty is calculated, pursuant
to the Milti-Day Matrix, as foll ows:

1) Determne the gravity-based designations for the violation
g., mmjor-major, noderate-mnor, or mnor-mnor.

2) Determne, for the specific violation, mhether mul ti-day
enalties are mandatory, presuned, or discretionary, as follows:

Man i - les! MuLi-day penalties are
mandat or y 'f.or days f %6 o? ai i violations W t'h the follow ng
gravity-based designations: nmjor-ngjor, na%or-nnderate,
moderate-major. The mﬂ* exception is when they have been

wai ved, in *highly unusual cases” with prior Headquarters (HQ
consul tation, as described below. Milti-day penalties for days

181+ are discretionary.

t ‘ t

(
e
(
p

i . Milti-da
penal t1es are presune aPproprlate or days 2-180 of violatyons
with the follow ng gravity-based designations: mgjor-mnor,

noder at e-moderate, mnor-mgjor. Therefore, nulti-day Penalties
nust be sought, unless case-specific facts overcomng the
presunption for a particular violation. are documented careful ly
In the case files. The presunption may be overconme for one or
nmore days. Milti-day-penalties for days 181+ are discretionary.

. DRiscretionary multi- : Milti-day penalties are
di scretionary, generally, for all days of all violations with the
foll ow ng gravity-based designations: noderate-mnor, mnor-
noderate, mnor-minor. In these cases, nulti-day penalties
shoul d be sought where case-sFeplflc facts support such an
assessnent.  Discretionary nulti-day penalties may be inposed for
some or all days. The bases for decisions to inpose or not
| npose any discretionary nulti-day penalties nmust be docunented
in the caSe files.

(3) .Locate the corresponding cell in the follow ng Milti-Day
Matrix. Miltiply a dollar amount selected from the appropriate
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cell in the multi-day matrix &or where appropriate, a |arger
dol | ar amount not to exceed $25,000) by the number of days the
violation lasted. (Note: the duration used in the nulti-day
calculation is the length of the violation mnus one day, to
account for the first day of violation at the gravity-based
penalty rate).

MULTI - DAY MATRI X OF M NI MUM DAILY PENALTIES (in dollars)
Extent of Deviation

MAJOR MODERATE M NOR
\
$5, 000 $4. 000 $3, 000
MAJOR to to ' to
. 1, 000 750 550
Potenti a
$2. 200 $1, 600 $1, 000
for MODERATE to to to
400 250 150
Har m
$600 $300
M NOR to to $100
100 100

. The dollar figure to be multiplied by the number of days. of
violation will generally be selected fromthe range provided in
the appropriate multi-day cell. The figure selected shoul d not
be less than the |owest number in the range provided. Selections
of a dollar figure fromthe range of penalty amounts can be nade
at the Region’s discretion based on an assessment of case-
specific tactors, including those discussed bel ow.

| n determining wWhether to assess nulti-day penalties for
days 2-180 of violations for which nulti-day penalties are
presumed aPpropr|ate or are discretionary, as well as for days
180+ of all violations, as well as in selecting the approPr!ate
dol lar figure fromthe range of penalty amounts in the nulti-da
matrix, the Re?|ons must anal yze carefully the specific facts o
the case to determne that the penalties 'selected are
aﬁpropr|ate. This analysis should be conducted in the context of
the penalty policy's broad goals of (1) ensuring fair and
consistent penalties which reflect the seriousness (gravity) of
violations, (2) promoting pronpt and continuing conpliance, and

(3) deterring future non-conpliance.

Addi tional factors which may be relevant in analyzing these
factors in the context of a specific case include the seriousness
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of the violation relative to other violations falling within the

same matrix cell, efforts at remediation or the ronPtness and
de?ree of cooperation evidenced by the facility Fto he extent
not ot herw se accounted for in the proposed penalty or settlement

amount) , the size and sophistication of the violator, the tota
nunber of days of violation, and other relevant considerations.
Al of these factors nust be analyzed in light of the overriding
goals of the penalty policy to determne the appropriate
penalties in a specific case.

. As discussed above, this penalty policy permts a Region to
waive multi-day penalties, when nandatory for a violation, in a
“highly unusual case. » Such a waiver may be exercised only with

rior Headquarters (HQ consultation. Because EPA has deternined

hat al most all continuing "major" violations warrant nulti-day
penalties, it is anticipated that such waivers will be sought
very infrequently.

~Wile this policy provides general gquidance on the use of

mul ti-day penalties, nothing in this policy precludes or should
be construed to preclude the assessment of penalties of_uP to
$25,000 for each day after the first day. of any ﬁlven viol ation.
Particularly in circunmstances where significant harm has in fact
occurred and inmediate conpliance is required to avert a
continuing threat to human health or the environnent, it may be
appropriate to demand the statutory naxi mum

VITI.  EFFECT OF ECONOM C BENEFIT OF NONCOMPLIANCE

The Agency civil penalty policy nmandates the recapture of
any significant economc benefit of nonconpliance that accrues to
a violator. Enforcement personnel shall evaluate the econonic
benefit of nonconpliance when penalties are calculated. A
fundanental premse of the policy is that economc incentives for
nonconpliance are to be elimnated. |f violators are allowed to
$r0f|t by violating the law, there is little incentive to conply.

herefore, it is incunbent on all enforcenent personnel to
calculate | conomc benefit. In accordance with the goals of the
Agency policy, the RCRA Cvil Penalty Policy sets forth the RCRA
requi rements.  An ‘econom c benefit conponent should be

calcul ated and | dded to the gravity-based penalty conmponent when
a violation results in “significant"econonic benefit to the

violator, as defined bel ow

. The followi ng are exanmples of regulatory areas for which
violations are particularly likely to present significant
econom ¢ benefits: groundwater monitoring, financial
requi rements, closuré/post-closure, surface inpoundnent
retrofitting, inproper |and disposal of restricted waste, clean-
up of discharges, part B submttals, and m ninum technol ogy
requirenents.
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For certain RCRA requjrenents the economc benefit of
nonconpl i ance may be relatively insignificant (e.g., failure to

subm t a report opn time) . |n the interest of si i fying_ arid
expediting an enforcenent action, enforcement personnel

forego calculating the benefit conponent where it appears hat
the amount of the component is likely to be less than $2,500 for

all violations alleged in the conplaint. - Lo
shoul d be docunent ed on t he Penal ty Comput &SN Clbr K Serdect sion

, It is generally the Agency's policy not to settle cases |
l.e., the penalty amunt) for  an amount |ess than the economc

(L.e.,
benefit of nonconpliance. owever Vi
olicy explicitly sets out three gbnéJh ‘?FQ&YwﬁéWé'SSPPPfﬁg t he
otal "penalty anmobunt for less than the econom c benefit may be

appropriate. ~ The RCRA policy has added a fourth tion f
c%rs)espv\here abi Piety to gyliC%/ aafsacat ore. aThé’“{oureé)ffSpt' iogns O;Le;

0 the economc benefit conponent consists of an
insignificant amount (i.e., less than $2,500);

o there are conpelling public concerns that would not
be served by taking a case to trial;

0 it is unlikely, based on the facts of the particular
case as a whole, that. EPA will be able to recover
the econom c benefit in litigation

0 the conpany has docunented an inability to pay the
total proposed penalty.

I[f a case is settled for less than the econom c benefit

conponent,. a justification must be included on the Penalty
Conput ation \érksheet in Section X, under the heading, "Economic

Benefit."
A ECONOM C BENEFI T OF DELAYED COSTS AND AVO DED COSTS

Conpl i ance/ enf or cement personnel should exam ne two types of
econon c benegit from nonconpliance in determning the economc
benefit component: “ -

0 benefit from delayed costs; and

o benefit from avoi ded costs.
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. Delayed costs are expenditures which have been deferred by
the violator failure to conpl¥ with the requirenents. 7h
violator eventually will have to spend the noney in order Fo
achieve conpliance. Delayed costs are the equival ent of capital
costs , Exanples of violations which result in savinas from
del ayed costs are:

o failure to tinely install ground-water nonitoring
equi pment :

0 fa&lure to tinely submit a Part B pernmit application;
an

o failure to tinmely devel op a waste analysis plan.

Avoi ded, costs are expenditures which are nullified by the

violators's failure to conply. These costs will never be
incurred.  Avoided costs include the usual operating. and
mai nt enance costs which would include any annual periodic costs

such as |easing nmonjtoring equi pnent.  Exam of violations
which result in savings fromavoi ded costs E&%ﬁ

o failure to performannual and sem -annual
ground-water monitoring sanpling and anal ysis;

0 failure to use registered nedical waste
transporters;

0 failure to perform waste analysis before adding
waste to tanks, waste piles, Incinerators; and

0 failure to install secondary containment around a
tank, where such a containment is never installed
because the violator chooses closure rather than
correction and continued operation.

B.  CALCULATION OF ECONOM C BENEFIT

. Because the savings that are derived from del ayed costs
differ from those derived from avoi ded costs, the economc
benefit from del ayed and avoi ded costs are calculated in a
different manner.  For avoided costs, the econonmic benefit equals
the cost of conplying with the requirements, adjusted to reflect
ant|C|Pated rate of return and income tax effects on the conpany.
For delayed costs, the econonic benefit does not equal the cost
of conply|n% with the requirenents, since the violator wll
event ual ave to spend the noney to achieve conpliance. The
econom ¢ benefit for delayed costs consists of the amount of
interest on the unspent money that reasonably could have been
earned by the violator during nonconpliance. |f nonconpliance
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hasl continued for nmore than a year, complialice/enforcement
personnel should calculate the ‘econom ¢ benetit of both the
del ayed and avoi ded costs for each year

Since the fall of 1984, it has been agency policy to use ,
the BEN conputer nodel to calculate the econonit benefit of
nonconpliance. The nmodel can perform a tal culation of economC
benefit based on del ayed/ avoided costs_with as few as only seven
data inputs (see firsf seven below). The rest of the data inputs
consi st of optional data items and standard val ues already
contained in the program gsee Ben Worksheet in Section X). The
followng is a list and short explanation of‘ each input.

| NPUTS

1. CASE NAME - Self explanatory.

" 2. INITIAL capl TAL |NVESTMENT - This i.s eSsentially a
depreci abl e.e investment such as the initial cost of
equi prrent .

", 3. ONE-TIME NONDEPRECI ABLE EXPENDI TURE - This is an
expense that will only be incurred once and does not
involve capital investnents. It may or may not be tax
deductible, but it is not depreciabl'e. Sone exanples
are reporting requirenents, purchase of land, or permt
application costs and fees.

* 4. ANNUAL OPERATI ON AND MAI NTENANCE - This expense
category is for routine annua! expenses such as the
costs of operating equipment, cost of |easing
equi pment, or cost of annual insurance prem ums.

' 5. FIRST MONTH OF NONCOWPLI ANCE - Sel f explanatory.

' 6. COMPLIANCE DATE - Thi.s Could be off in the futurs.
The key i S t0 nake a reasonable estimate.  (For TSD
facilities this date Could be the date on which the
facility certifies cl.osure rather than the date on
whi ch conpliance is athieved .

* 7. PENALTY PAYMENT DATE - Again, this may be in the
future. Enforcement personnel shoul d” meke a reasonable
estimate for date of paynent.

+ 8. USEFUL LIFE OF EQUI PMENT - Here the nodel accounts for
the fact that the equi pment purchased in input two has a
useful life of limted duration. The npdel assumes it
will last 15 years, then it nust be replaced, however
the nodel is being adjusted to address this matter.
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t 9. MARG NAL | NCOVE TAX RaTE - This is the rate at which the
| ast dol]ar of earnings was taxed. |t alnost always will
be the highest tax rafe, as nost businesses neet the
maxi mum rate quickly.

+ 10.  ANNUAL | NFLATION RATE - Self explanatory.

+ 11, DI SCOUNT RATE - This is the rate of return the violator
expects to obtain on its investnent. The noney needed for
pol lution control was invested in sonething el Se and we
assume the rate of return was the discount rate.

| 12. AMOUNT OF LOW I NTEREST FINANCING - This is the anount of
subsi di zed financing for pollution control equipnent. This
al most always is O

*
* %

Required Input
Required if Applicable
+ Standard Val ues Avail abl e

As noted above, the BEN nodel nmay be useq to calculate only the
econom ¢ benefit accruing to a violator through delay or avoidance of
the costs of conplying wth applicable requirements of RCRA and its
i npl enenting regulations. There are instances in which the BEN
nethodolo%y ei ther cannot conpute or will fail to capture the actua
econom ¢ Dbenefit of nonconpliance. In those instances, it will be
apPro riate for the Agency to include inits penaItY analysis a
calculation of economc benefits in a manner other than those provided
for in the BEN nethodol ogy. A recurring exanple is the case wnere an
entity unIamﬁuII% operated a land disposal facility without interim
status and thus has reaped profits as a proximate result of the
violation which are greater than the costs the defendant woul d have
incurred by taking the further actions needed to avoid I05|n% interim
status. In such a case, the econom c benefit conponent of the,

enal ty cal cul ation woul d i nclude the profits proximately attributable
o the violation of the appj|cabIeIRCRR requirenent. % I'n contrast,
consider a large nanufactur|ng facility which, but for the storage of
a few drums of wastes over 90 days, iS otherwise in conpliance wth
RCRA . The facility's profits, earned alnost entirely as a result of
|awful activity, would not be considered properly attributable to the
facility's nonconpliance. Thus, care must be taken to insure that °
any calculation of profits included in an alternative econonc .
benefit component of the penalty cal cul ation does not include profits
attributable t0 | awful operations of the facility or delayed or

avoi ded costs already accounted for in the BEN cal cul ation.

Enf orcement personnel should have a copy of the revised BEN
User’s Manual (May ,1987). The manual describes how to use BEN
a conputer program that calculates the economc benefit for any
type of entity. It is designed to aid enforcement personnel wth

-9, O course, penalties mav_not exceed the statutor
maxi m'm of $25,000 per day of noncompliance. 42 U.S.C. § 6928.
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procedures for entering data in BEN, and to explain the program s
results.10 BEN supersedes previous nethodol ogies used to
cal cul ate the economc benefit for civil penalties.

, The econom ¢ benefit fornula provides a reasonable
estimate of the econom c benefit of nonconpliance. |f
respondent believes that the economc benefit it der|ve8 from
nonconpliance differs fromthe estinmated amount, it should

resent all relevant information documenting its actual savings
o enforcenment personnel at the settlenent stage.

| X. ADJUSTMENT FACTORS AND EFFECT OF SETTLEMENT
A ADJUSTMENT FACTORS

1. Backaround '

, As mentioned in Section VI of this docunent, the
seriousness of the violation is considered in determning the
graVJty-based penal ty conponent. The reasons the violation was
coomtfed, the intent of the violator, and other factors related
to the violator are not considered in choosing the appropriate
cell fromthe matrix. However, any system for calcul ating
penal ties nust have enough flexibility to make adjustments that
reflect legitimate differences between separate violations of the
same provision. RCRA §3008(a) (3) states that in assessing
penal ties, EPA nmust take into account any %ood faith efforts to
conply with the applicable requirements.~ The Agency civi
penalty policy sets out several other adjustnent factors to
considér.  These include the degree of wllfulness and/or
negligence, history of nonconpliance, ability to pay, and other
uni que factors. I's revised RCRA policy also includes an
additional adjustment factor for environmental projects
undertaken by the respondent.

10 Enf orcement personnel are encouraged to use whatever
cost docunentation is available to calculate RCRA conpliance
costs. (e.g., contractors and comercial brochures). “ If it is
disputed, the burden will then shift to the respondent to present
cost documentation to the contrary to be entered and run in BEN.
Data provided by respondent relating to | conomc benefit shoul d
not be run in BEN unless its accuracy and |egitimcy have been
verified by the Region. Additionally, osw’s Guidance Manual :
Cost Estimates for Oosure and Post-C osure Plans, Novenber,

1986, provides information regarding cost estimates for input

data for BEN.
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2. eca of Penal ty Am

Before EPA considers mtigating the penalty contained in
the conpl aint and apPI;es the a gustnent factors, it may be
necessary, under certain circumstances, for enforcement” personne
to recalculate the gravity-based or econom c benefit conponent of
the penalty figure. ~ If new information becomes available after
the 1ssuance of the conplaint which nakes it clear that the
initial calculation of the penalty contained in the conplaint is
in error, enforcenment personnel should adjust this figure. .
Enf or cement personnel shoul d docunment on the Penalty Conputation
Worksheet the basis for recalculating the gravity-based or

econom ¢ benefit conmponent of the penalty sought in litigation or
obtained in settlenent.

_ For exanmple, if after the issuance of the conplaint, .
information is presented which indicates that nuch | ess waste is
i nvol ved than was believed when the conplaint was issued, it nmay
be appropriate to recalculate the gravity-based penaItY

conponent. Thus , if enforcement pérsonnél had originally
bel i eved that the violator had inproperly stored ten barrels of
acutely hazardous wastes but it was later determned that only a
single container of characteristic hazardous waste was |nproPerIy
stored, it may be appropriate to recalculate the ‘potential ftor

harnt conponent of the gravity-based penalty from‘mgajor"to
“noderate” or ‘mnor.”

~ On the other hand, if enforcement personnel initially
believed a violator had fully conplied wth a specified
requi renent but subsequently determne that this is not the case,
it would be appropriate to amend the conplaint as necessary to
add a new count, and revise the total pena!tY anount prgrd to .
account for this ﬁreV|oust undi scovered violation. Likewse, if
new information shows that a previously known violation is nore

serious than initLthY t hought, an upward revision of the penalty
anount nay be required.

. Furthermore, if the violator presented new infornation
whi ch established that the work performed was technically
I nadequate or useless (e.g., the violator drilled wells in the
wong spot or did not dig deeP enough), it may be nore
apProPr|ate to keep the gravity-based penalty as originally
calculated and | valuate whether it woul d he aqpropr|ate to
?1t{gate the penalty based on the ‘good faith " ffortsa adjustment

actor.

- Wien information is presented which makes it clear that the
gravity-based or econom c benefit penalty conmponent is in | rror,
enforcenent personnel my, of course, choose to formally amend
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the conplaint to correct the original penalty conponent, as well
as carefully document the basis for the recalculation on the
Penal ty Conputation Worksheet in the enforcement file,.

3 Applgcation of Adjustment Factors

The adjustnment factors can increase, decrease or have no
effect on the penalty anount obtained fromthe violator.
Adj ustments shoul d generally be applied to the sum of the _
gravity-based and multi-day conponents of the penalty for a given
violation. Note, however, that after all adjustnent” factors have
been applied the resulting penalty shall not exceed the statutory
maxi num of $25, 000 per day of violation. As indicated
previously, all supportable upward adjustnents of the penalty
amount of which EPA is aware ordinarily should be nade prior to
I ssuance of the conplaint, while downward adjustnents (with the
excePtlon of those reflecting good faith efforts to conply)
shoul d generally not be made until after the conplaint has been
Issued, at which time the burden of persuasion that downward
adj ustment is proper should be placed on respondent. Enforcenent
personnel should use whatever reliable information on the
violator and violation is readily available at the time of
assessnent.

Application of the adjustment factors is cunulative, j.e., nore
than one factor nmay apply in a case. For exanpje, I f the base
penalty derived from the gravity-based and nulti-day matrices is
$109, 500, and upward adjustnents of 10% wi || be nade for both
history of nonconpliance and degree of wl|fulness and/or
negligence, the total adjusted penalty would be $131, 400

($109, 500 + 20% .

_For anx given factor (except ability to pay and mtigative
ri sk) enforcement personnel can, assumng proper docunmentation,
adj ust the sum of the gravity-based and nmulti-day penalty
conponents for any given violation up or down él) by as nuch as
25% of that sumin ordinary circunstances or (2). from26%to 4o%
of that sum, in unusual cifcunstances. Downward adjustnents
based on inability to pay or mtigative risk will vary in amunt
depending en the 1ndividual facts present in a given case and in
certain circunstances may be applied to the econom c benefit
conponent .

_However, if a penalty is to achieve deterrence, both the
violator and the general public nust be convinced that the
ﬁenalty pl aces the violator in a worse position than those who

ave conplied in a tinely fashion, Mreover, allowing a violator
to benefit from nonconpliance punishes those who have conplied by
Placing them at a conpetjtjve disadvantage. For these reasons,

he Agency should at a mnimum absent the special circunstances
enunerated in section VIII, recover any significant econom c
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benefits resulting fromfailure to conply with the law |If,
violators are allowed to settle for a penalty [ess than their
econoni ¢ benefit of nonconpliance, the goal of deterrence is
undermned.  Except in extraordlnary_CJrcunBtances, whi ch include
cases where there are denonstrated [imtations on a respondent’s
ability to paY or verr significant mtigative risks, the fina

adj usted penalty should al'so include a significant gravity-based
conponent beyond the econom ¢ benefit conponent.

Finally, as has been noted above, it is intended that only
A%ency personnel, as distinct froman admnistrative Iam/{udge
charged with determning an appropriate RCRA penalty, wil
consider adjusting the ampunt of a penalty downward based on the
mtigative risks confronting the Agency or the wllingness of a
violator to undertake an environmental “project in setflement of a
penalty claim This is because these factors are only rel evant
In the settlenent context.

~ The follow ng discussion of the adjustment factors to consider
IS fggflstent with the general Agency civil penalty policy issued
in : ‘

(a) Good Faith Efforts To Conply/Lack O Good Faith

Under § 3008(a)(3) of RCRA, good faith efforts to conply with
appl i cabl e requirenments nust be considered in assessing a
penalty. The violator can manifest good faith by promptly
|dent|fy|n? and_report|ng nonconﬁl|ance or instituting measures
to remedy the violation before the Agencg detects the violation.
Assum ng self-reporting is not required by law and the violations
are expeditiously corrected, a violator’s admi ssion or correction
of a violation prior to detection may be cause for mtigation of
the penalty, particularly where the violator institutes
significant new neasures to prevent recurrence, _ _

LaCk|€f good faith, on the other hand, can result in an increased
penal ty.

1 No downward adjustment should be made if the good faith
efforts to comply primarily consist of comng into conpliance.
Moreover, no downward adjustnment should be nmade because
respondent |acks know edge concerning either applicable
requirements or violations comitted by respondent. EPA will

al so apply a presunption against downward adjustment for
respondent’s efforts to conmply or otherw se correct violations
after the Agency's detection of violations (failure to undertake
such neasures may be cause for upward adjustnent as well as

mul ti-day penalties), since the anount set in the gravity-based
penal ty conponent matrix assumes good faith efforts by a
respondent to conply after EPA discovery of a violation.
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If a respondent reasonably relies on witten statements by
the state or EPA that an activity wll satisfy RCRA requirenent$s

and it later is determned that the activity does not conpjy with .
RCRA, a downward adjustnent in the penalty nay be warranted i

the respondent relied on those assurances in good faith. uch
clains of reliance should be substantiated by sworn af fi dant€lor

some other formof affirmation. i
respondent that “it was not toldﬁa§téﬁ%(ng¥h§a§Fat§|PﬁgP Py flas
out of conpliance should not be cause for any downward adj ustnent
of the penalty.

(b) Degree of willfulness and/or negligence

I t'W]i le * knov¥i nthviSoItat i 0n380008f( OII)?CRA wi Il support crimnal
enal ties pursuant to Section : i
ﬁejghtenedpculpability which do not nﬁeghfﬁg ngtgFién?BPnces of
crimnal actjon. |n’cases where civil penalties are-sought for
actions of this type, the penalty may be adjusted upward for
g&kkfu|neSStand{OE.ngg{!?e ce. L yionversely, althoug

is a strict liabilify statute, i
penalty mtigation may be justified 65%%& gﬁytﬁg “gg&agfes where

wi | I fulness and/or negligence.

ness, and/or negligence,

In assessing the degree of wl|fulness,
0 red, as well as any others

f
the follow ng facfors should be conside
deemed appropri ate:

0 how nuch control the violator had over the
events constituting the violation;

0 the foreseeability of the events constituting the
viol ation;

0 whether the violator took reasonable precautions
against the events constituting the violation;

0 whether the violator knew or should have known of
the hazards associated with the conduct; and

0 whether the violator knew or should have known of the
| egal requirenment which was violated.

It should be noted that this last factor, lack of know edge
of the legal requirement, should never be used as a basis to

reduce the penalty. To do so would encourage ignorance of the
law.  Rather, know edge of the [aw shoul d serve only to enhance

the penalty.

. The anpunt of control which the violator had over how
quickly the violation was remedied also is relevant in certain
Clrcumstances.  Specifically, if correction of the environ-
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mental problem was del ayed by factors which the violator can
clearly show were not reasonabl¥ f oreseeabl e and out of his or |,
hea c%?trol and that of his or her agents, the penalty may be
reduced.

(c) History of nonconpliance (upward adjustment only)

Wiere a party previously has violated RCRA or State
hazardous waste |aw at the saime or a different site, this
usual Iy clear evidence that the party was not deterred by
previ ous enforcement response. nl ess the current or previous
violation was caused by factors entirely out of the control of
the violator, this is an indication that the penalty should be
adj usted upwards.

I's
the
| ou

. Some of the factors that enforcenent personnel should
consi der are the follow ng: '

0 how simlar the previous violation was;
0 how recent the previous violation was;
0 the number of previous violations; and

0 violator’s response to previous violation(s)
in regard to correction of problem

A violation generally should be considered "similar" if
the Agency's or State's previous enforcenent response should have
alerted the party to a particul ar txge of conpliance problem A
prior violation of the same RCRA or "State requirenent woul d
constitute a simlar violation. Nevertheless, a history of
nonconpl i ance can be established even in the absence of simlar
violations, where there is a pattern of disregard of
environnental requirements contained in RCRA or another statute.

For purposes of this section, a ‘prior violation includes
any act or omssion for which a formal or informal enforcenment
response has occurred (e,g,, EPA or State notice of violation,
warning letter, conplaint, consent agreenent, final order, or
consent decree).

It also includes any act or omssion for which the violator
has previously been given witten notification, however informal
that the Agenty believes a violation exists.

In the case of large corporations with nmany divisions or
whol | y-owned subsidiaries, it is sonetimes difficult to determnine
~whet her a previous instance of nonconpliance should trigger the
adj ustnents described in this section. New ownership often
raises simlar problems. |n making this deternination,
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enforcenent personnel should attenpt to ascertain who in the
organi zation had control and oversight responsibility for
conpliance with RCRA or other environnental |aws. The violation
w1 be considered part of the conpliance history of any

regul ated party whose officers had control or oversight
responsibility.

I'n general, enforcement personnel should begin with the
assunption that if the same corporation was involved, the
adj ustnents for history of nonconpliance should apply. In

addition, enforcenent personnel should be wary of a party
changing operators or shifting responsibility for conpliance to
different persons or entities as a way of avoiding increased
penalties.  The Agency may find a consistent pattern of ,
nonconﬂllance by anY_d]VISIonS or subsidiaries of a corporation
even though the facilities are at different geographic |ocations.
This often reflects, at best, a corporate-wide Indifference to
environmental protection. Consequently, the adjustment for
history of nonconpliance probably should apply unless the
violator can denonstrate that thé other violating “corporate
facilities are independent.

(d) Ability to Pay (downward adjustment only)

The Agency generally will not assess penalties that are
clearly beyond the means of the violator. herefore, EPA should
consider the ability of a violator to pay a penalty. At the sanme
time, it is inportant that the regulated comunity not see the
violation of environmental requirements as a way of aiding a
financially troubled business. EPA reserves the option, In
appropriate circunstances, to seek penalties that mght put a
conPany out of business. It is unlikely, for exanple, that EPA
woul d reduce a penalty where a facility'refuses to correct a
serious violation. The same could be said for a violator with a
| ong history of previous violations. That.Ion? history woul d
demonstrate that |ess severe neasures are ineffective.

The burden to denonstrate inability to pay rests on the
respondent, as it does with any mtigating circunstances. Thus
a company’s inability to pay usually wll be considered at the
settlenent stage, and then only if "the issue is raised by the
respondent. It the respondent fails to fully provide sufficient
information, then conpliance/ enforcemt personnel shoul d
disregard this factor in adjusting the penalty.

_ There are several sources available to assist the Regions
in determining a firnms ability to pay. First, the Region should
consult the Agency’s gui dance on Determining a Violator Ability
to Pay A Gvil Penalty, Dec 16, 1986. Second, the National
‘Enforcenent Investigations Center (NEIc) can help obtain
information assessing the ability to pay of publicly held
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corporations. ~ ABEL, the Agency s conputer model is available to

h?'ﬁ anal yze inability to pay claims. = A though ABEL was desi gned

Wi t ,grlvatel¥ hel d corporations in mnd, it gan e_usea as ofe
S? e way to analyze other forns of business entities,

I ncl udi ng partnershiﬁs, and it may serve as an adjunct to other
rograms available through NEIC (e.g., the Superfund Financia
Assessment Systen).

Wien EPA determnes that a violator cannot afford the
penal ty prescribed b¥ this policy, or that payment of all or a
portion of the penalty will preclude the violator from achieving
compliance or fromcarrying out remedial nmeasures which the
Aﬁency deems to be nore inportant than the deterrence effect of
t he penaItY (e.q., payment of Fena!ty woul d precl ude Broper
cl osure/ post-closure)  the following options shoul d
considered in the order presented:

O

€

0 Consider an installnment payment plan with
interest. .

0 Consider a delayed Raynent schedule with interest.
Such a schedul e” m ght” even be contingent upon an
Increase in sales or sone other indicator of
| nproved busi ness.

0 Consider straight penalty reductions as a |ast
recour se.

As indicated above, the ampunt of any downward adgustnent
of the penalty is dependent on the individual facts of the case
regarding the financial capability of the defendant/respondent
and the nature of the violations at issue. ‘

(e) Environnental Projects (downward adjustment only)

. Under certain circumstances the AgencY may consi der
adj usting the penalty amount downward in return for an agreenent
by the violator to undertake an appropriate environmentally
beneficial project. The followng criteria are provided to
determ ne the appropriateness of the use of environmentally
beneficial mtigation projects in settlenents. hﬂhi tion
projects seine as an incentive to settlement and s aPF be al | owed
only in prelitigation agreenments (prior to the actual hearing) ,
except in extraordinary Circunstances. EPA will consider. on a
case-incase basis accepting only those projects that sa{lsPy al |

the following criteria.

(i) The activity nust be initiated in addition to al
statutorY and regul atory conpliance obligation, and not be used
for penalty n1t|%at|on in any other enforcement action. The
project may not be a substitute for full conpliance: rather, it
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must be designed to provide an environnental benefit beyond the
benefits of full conpliance and may not be part of the company’s
nornmal business practice or a project the conpany was already ,
planning to do.

. (i) In order to attain the deterrent objectives of the
civil penalty policy, penalty reductions shall reflect the actua
cost of undertaking the activity, taking into account the tax
benefits that accrue. Wth consideration of tax benefits, the
actual cost of the project to the respondent shall equal or
exceed the value of the mtigation. |f the respondent fails to
conplete the agreed upon project, the settlement document should
provide that a conmensurate amount of any previous downward
ad*ustnent of the penalty be reinstated. ™ For nore info[na}ion
enf or cenent personnel should consult the Guidance on Cal cul ating
After Tax Net Present Value of Alternative Payments, Ot, 28,
1986, Ceneral Enforcement Policy Conmpendium GW51, or the Ofice
of Enforcenent Policy. '

_ (iti) The activity nmust denonstrate a good-faith
comm t me

|

nt to statutory conpliance and environnental inprovenment.
One | test of good faith is the degree to which the violator takes
the initiative to identify and propose specific, potential .
mtigation projects. |n addition, the project nust be prinmarily
designed to benefit the environment and general public rather
than to benefit the violator or any governnental unit.

(iv) Mtigation based on the defendant’activity nust not
detract significantly fromthe general deterrent effect” of the
settlement ‘as a whole. |n the sett|ement context the governnent
shoul d continue to consider mtigation projects as the“exception
rather than the rule. Efforts should be reads to elininate any
potential perception by the regulated conmunity that the
governnent |acks the resolve to impose significant penalties for
substantial violations. The goyernnent shoulg seek 8eHaILles in
conjunction with mtigation activities which deter both the
specific violator and also the entire regulated comunity.
Accordingly, Inry settlenent should include a substantia
nmonetary penal ty” conponent.

(v) Judicially-enforceabl e consent decrees nust neet the
s= -utory and public interest criteria for consent decrees and
cannot contain provisions which would be beyond the power of the
court to order under the particular statute which had been _
violated. Additional< ?U|dance on the appropriate scope of relief
mght be found in the statute, the legislative history or the
i npl enenting regulations.

(vi) The activity or project nust require little EPA
oversight.  The project should be designed to nininize the need
for EPA nonitoring of inplenentation.
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. (VII% . Any settlement which includes a mtigation grolect shal |
require that any public statenment by the violator regarding the
environnental or general public benefits of the project nust include
a statement that tunding for the RYO]GCI is in partial settlement of
an enforcenent case brought by EPA

(viti) Qualifying activities nust provide a discernible
response to the perceptible risk or harm caused by the violations
whi ch are the focus of the government’'s enforcenment action. The
activity is nost likely to be an acceptable basis for mtigating
penFI{JeS If it closely addresses the environmental effects of the
viol ations.

Gt her Consi derations

The Agency shoul d exercise case-by-case judgnent in deciding
whet her to accept a mtigation project based upon the above criteria
and, shoul d consider the,dlfflcult¥ of nDnltorln? the inplenentation
of the proposed project in [ight of the anticipated benefits of the
project. Any final cross-media guidance on environmental projects
shoul d be consulted to determne if they supplement or supersede the
“Environmental Projects" section Of thiS penalty policy. In
particular, the Agency is currently developln? cross-medi a, gui dance
on penalty mtigafion’ projects, to supersede the “Alternative
Payments’ “section of the Agency’s February 16, 1984 penalty policy
(GM22). \When the final guidance is issued, penalty nitigation
PijeCtS under all statute-specific penalty policies will "be required

o conformto the new gui dance.

(f) Oher unique factors

Thi s policg allows an adjustment for factors which may arise on
a case-by-case basis. \Wen developing its settlement position, EPA
shoul d eval uate every penalty with a view toward the potential for
protracted litigation and attenpt to ascertain the maxinumcivil
Penalty the court or admpnistrative law judge is likely to award if
he case proceeds to hearing or trial. 'The Agency should take. into
account, jinter alia, the inherent strength of the 'case, considering,
for exanple, the probability of proving violations, the probability
t hat the government’s | egal argunents wll be accepted, the
opportunities which exist to establish a useful precedent or send a
S|?nallto the regulated comunity, the availability and potentia
ef fectiveness of the government’s evidence, including wtnesses, and
the potantial strength of the violator's equitable and legal
defenses. \Where the Agency determnes that significant mtigative
risks exist, it may also take into account any disproportionate
resource outlay involved in [itigating a case that it mght avoid by’
entering into a settlement. Downward adjustnents of the proposed
penal ty for settlement purposes nay be warranted depandln%_on t he
Agency’ s assessment of these |itigation consideration. The extent
of the adgustnents w |l depend, of course, on the specific litigation
considerations presented in any particular case. The August 9, 1990
nenorandum  ‘ ‘Documenting Penal'ty Cal culations and Justifications in
EPA Enforcement Actions,"discusses further the requirenents for
| egal and factual ‘litigation risk* anal yses.
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.. However, where the magnitude of the resource outlay necessary to
litigate is the only significant litigation consideration dictating
downwar d adj ustnent “in the penalty amount, the Agency should stil

obtain a penalty which not only recoups the econom c” benefit the
violator has enjoyed, but jncludes an additional amount sufficien
create a strong econom ¢ disincentive against violating applicabl
RCRA requi rements.

t to
e

~If lengthy settlenment negotiations cause the violation(s) to
continue significantly longer than initially anticipated, the initia
proposed penalty amount should be increased, as appropriate, with a
correspondi ng anmendment of the conplaint. The revised figure would
be calculated in accordance with this policy, and account for the
I ncreasing econom ¢ benefit and protracted non-conpliance.

B. EFFECT OF SETTLEMENT

The Consolidated Rules of Practice for the Assessment of G vil
Penal ties incorporates the Agency policy of encouraging settlement of
a proceeding at any tinme as |on e settlement is.consistent with
thg prOV|s?ons an objectlves gfaﬁcﬁk anf iIts regulations. 40 CFR
§22.18(a). |If the respondent believes that it iS not |iable or that
the circunstances of its case justify mtigation of the penalty
proposed in the conplaint, the Rules of Practice allow it to request
a settlenment conference.

In many cases, the fact of a violation will be |ess of an issue
than the anount of the proposed penalty. Once the AgencY has .
established a prima fagie case, the burden is always on the violator
to justify any n1t|?at|on of the proposed penalty.” The nitigation,
i f any, of the penalty proposed in the conplaint should follow the
gui delines in the Adjustment Factors section of this docunent.
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X. APPENDIX
A PENALTY COWPUTATI ON WORKSHEET
Conpany Nane
Addr ess

Requi rement Viol at ed

PENALTY AMOUNT FOR COVPLAI NT
1. Gavity based penalty from matrix

5% Potential for harm.

b) Extent of Deviation. -
2. Sel ect an amount fron1the appropr|ate nultlday
mtrix cell .......... -
3. Mil tiply line 2 by nunmber of days of vi ol ation ninus

1 [or” other nunber, as approprlate (prOV|de narrative
expl anation) ] . .

4, Add line 1 and line 3.

b, Percent increase/decrease for good faith . . . . .. . .. .. -
6. Percent increase for wllful ness/

negl i gence. e -
T, Percent increase for h|story of

nonconpl i ance .

g.» Total lines 5 thru 7.
9. Miltiply line 4 by line 8
10.  Calculate econom ¢ benefit

11, Add lines 4, 9 and 10 f ﬁenalty amunt
to be inserted |n t he conpl ai nt

* Addi tional downward adjustnents, where substantiated by
reliable information, may be accounted for here.
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Conpany Name

Addr ess

Requi rement Vi ofared

SETTLEMENT PENALTY AMOUNT

1. Gravity based penalty frommatrix .............
a) Potential for harml
b) Extent of deviation.
2. Sel ect an anount fron1the approprlate nultlday
mtrixcell .. ... ..., :

3. Miltiply line 2 by nunber of days of violation mnus
1 [or other nunber as approprla ?prOV|de narrative

expl anation) ] I : : : : :

Add line 1 and line 31

Percent increase/decrease for good faith . . . . . .. .. ..

Percent increase for wllfulness/negligence.

Percent increase for history of nonconpliance .

Percent increase/ decrease for other unlque factors
(except litigation risk) : S

9. Add lines 5, 6, 7, and 8

10. Miltiply line 4 by line 9.

11, Add lines 4 and 10

12 Adjustnent amount for environnmental project-
13. Subtract line 12 from |linen

14  Cal cul ate econom c benefit.

15, Add lines 13 and 14

16.  Adjustnent anmount for ability-to-pay
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171 Adjustment amount for litigationrisk . . . . ... ... . ..
18. Add lines 16 and 17.

19 | Subtract line 18 fromline 15 for . . . . . . . . . . . . ..
final settlenent anount

This procedure should be repeated for each violation,
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NARRATIVE EXPLANATION i1

1. Gavity Based Penalty
(a) Potential for Harm

(attach adaditional sheets IT necessary)

¢

(bh) Extent of Deviation

(attach additional sheets IT necessary)

(c) Miltiple/Milti-day

(attach additional sheefs 1T necessary)

2. Adjustnment Factors (Good faith, wllful ness\negligence,
hi story of conpliance, ability to_Pay, environnmental credits, and
other unique factors must be justified, if applied.)

(a) Good Faith

11 A separate “Narrative Explanation"should be attached to
the Penalty Conputation \Wrksheets for both the conplaint anmount

and settlenent anount. \Were the discussion of a given el enent
of a penalty to be included in the Narrative Explanation

supporting the settlement amount will duplicate that appearing in
the Narrative Explanation supporting the conplaint amunt, the
earlier discussion may sinply be incorporated by reference.
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(attach additional sheets IT necessary)

(b) WIIful ness/ Negligence

(attach additional sheets 1T necessary)

(¢c) History of Conpliance

(attach additional sheets If necessary)

(d) Ability to pay

(attach additional sheefs if necessary)

(e) Environnental Project

(attach additional sheets If necessary)

(f) Oher unique Factors

(attach additional sheets if necessary)




3. Economic Benefit

(attach additional sheets 1T necessary)

4, Recalculation of Penalty Based on New Infornmation

i

(attach additional sheets 1T necessary)
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B. BEN WORKSHEET 12

1. Case Name

Requi rement Viol at ed

2* Initial Capital Investnent/Year Dollars

3. One Time Expenditure/Year Dollars

a. Tax Deductible
b. Not Tax Deductible

4, Annual Operating and Maintenance
(O&M Expenses Year Dollars

5. Date of Nonconpliance

6. Date of Conpliance

1. Anticipated Date of Penalty payment

g.* Useful Life of Pollution
Control Equi prent

9. Murginal Incone Tax Rate
(On Time Case)

10.* Marginal Incone Tax Rate
(Del ayed Conpliance Case)

11.» [nflation "Rate

12.* Discount Rate

13.* | ow Interest Fi nancing

Low Interest Rate

Corporate Debt Rate

141 Econom c Benefit Penalty Conponent
+ See standard val ue from BEN nodel

12 A separate "BEN Worksheet" should be attached to the
Penal ty Conputation Wrksheets for both the conplaint anpunt and
settlement amount.
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XX.  HYPOTHETICAL APPLICATIONS OF ‘ HE ‘ Ej ‘ W POLI X

A EXAMPLE 1
(1) Violation

Conpany A operated a facility at which it was generating
one waste and storing a different waste generated py 37sjnce

di scontinued process. These wastes which companv A had manaaed
at |t%«§%§LI|t¥9§$r years mere|f|rst l'isted as hazardous wastes
uider In - As a result, Conpany A pecane subject jo
regu;a%jon aﬂdeﬁ Subtkkle”g ofSRCT38§R t%e ePFechve ggte o} t he
regul ati on which was Novenber 5, . ificati '
prgyided to EPA pursuant to RCRA Sect|on'§ofb(5§fft8até8“ Alnely
Indicated that it only generated hazardous waste, wthou
nentioning storage. This notification was never amended or
suppl enented.  During an inspection on January 10, 1989, an
enpl oyee reveal ed that Conpany A had al so been storing another
kind of waste in containers, on site for years. RCRAtSQC i on
3010(a) provides that notification of waste managenen ac£|V|t|es
must be provided to EPA within 90 days of the promulgation of
regu]at|ons | isting a substance as a hazardous waste subject to
Subtitle C of RCRA" 40 CFR 262.34 provides that a generator 1t:)

-only store hazardous waste on-site for 90 days w thout obtalnin

ngeggt or_interimstatus. Thus, beginning on February 3, 1988

ys after Novenber 5, 1987?f Coppany A" was in Vi0|ati%£}é¥

1) the requirement that it notify the Agency pursuant to
ection 3010(a) of its activity as a storer of hazardous waste,

and (2). the requirenment inposed by RCRA Section 3005 that it
obtain interimstatus or a permt for its storage activity.
Failure to notify and operating without a permt or interim
status constitutée independent or substantially distinguishable
violations. FEach violation would be assessed separately and the
amounts totalled. The |n3ﬁectors i ndi cat ed t hat Cbnpany_A’s
storage area was secured and that, in general, the facility was

wel | managed. However, there were a number of violations of the

interim status standards. The conplajnt issued to Conpany ﬁ
assessed penalties for the Part 265 violations as well as’the

statutory violations.  For sjnPIificatio , this exanple will

di scuss the $3005 and §3010 violations onl'y. Belowis a

di scussion of the methodol ogy used to cal cui at et e afolint of the
ussion o

|
a

enal t roposed in the conplaint, i
Fhe nE¥hng ogy used to capgulate tﬁéﬂéﬁﬁﬁ% q% ﬁiﬂésgenglty tg be

accepted in settlenent.
(2) _seriousness:
(a) Failure to Notify: potential for %f‘n -
EPA was prevented fronlﬁnOMAng at nhazar dous magF§§ﬁ§§s

being stored at the facility. However. because Companv A
noti?ied EPA that it was a generator, EPA 8?3 inompPﬁa
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hazar dous waste was handled at the facility,
extent of those activities and the risks poseén%ympﬁe%naW%L2 of the
violation may have a significant adverse effect” on the statutory

purposes or procedures for inplementing the RCRA program
Deviation. Mdderate - although Conpany A did notify the A YR

It was a generator, it did not notify EPA that it stored hazardous
waste, and it did not notify EPA as to all of its activities.
Conpany A significantly deviated from the requirenent-

b erating wthout a permt: | i ;
The féc? f%%t thegfaC|I|ty geﬁerally m&?Lﬁ£+faﬁﬁﬁéﬁéai¥£pJrP@{85ant
as to the potential for harmfor operating without a permt. This
situation may pose a substantial risk of exposure, and may have a”
substantial adverse effect on the statutory purposes for 1nplenenting

the RCRA program Extent of Deviatisn. ABjor - substantial .
nonconpl i ance with The requiTenent because Conpany I'd not notify
EPA that it stored hazardous waste, and did not submit a Part A
application.

(3) Gravitv-based Penaltv

a) Failure to notify. Mbderate entiagl = for harm and_noderate
exten# %f deviation |ead %ne to t%e C%RH with the range of $5, 000 to

%g,gg% Enforcenent personnel selected the mid-point, which is

(b) Operating without a permt. Nh'orlqotﬁpghal for harn1Pnd

maj or extent of deviation [ead one to the ce the range o
$20,000 to $25,000. Enforcenent personnel selected the m dpoint,
which i's $22,500.

S
(c) Penalty Subtotal: $6,500 + $22,500 = $29, 000
(4) Milti-day Pepalty Assessnent

(a) Failure to notify. Mbderate potential for harm and
nmoderate extent of deviation |lead one to presume that nulti-day
penal ties _are appropriate. The applicable cell ranges from $250 to
$1,600. The nmid-point is $925. [Based on an assessnent of relevant
factors (e.g., the seriousness of the violation relative to others
falling wwthin the sane matrix cell, the degree of cooperation -
evidenced by the facility, the number of days of violation) the md-
point in the range of avallable nulti-day penalty amounts was
selected.] EPA was able to document that the violation continued
from February 2, 1988, to the date of the inspection on January 10,
1989, for a total of 343 days (mnus 1st daé). _ %The i nspection
pronpted the Conpany to inmediately file a Sectio 3010?a8
notllflcatloggéinci Part A petmﬁt_ap |cat|?n:] The Region el ected not
to place a ay cap on nulti-day penalties. Penalty Subtotal:
$925 X 342 = $316, 350, y
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~ (b) Operating wthout a permt. Nw or potential for harm and
maj or extent of deviation result in mandatory nulti-day penalties.
The %?pllcable cell ranges from $1,000 to $5,000. The md-poipt is
$3,000. [Based on an assessnent of such relevant factors aS those
noted in (4) (a? , above, the md-point in the range of available
mul ti-day penalty amounts was selected. | The violation continued
from February 2,7 1988, to January 10, 1989, for a total of 343 days
(m nus one day?., The Region elected not to place a 180 day cap on
nul ti-day penalties. Total Penalty Subtotal: $3,000 x 342" =

$1,026,000.

(5 E | B [JI of N 1i

The econom ¢ benefit obtained by Conmpany A through its failure
to notify pursuant to RCRA Section 3010(a) consists of savings on
mai ling and personnel costs which are negligible. However, the
econom ¢ benefit the conmpany obtained as a result of its failure to
obtain a permt or interimstatus is not insignificant. This
violation allowed the conpany to avoid or delay the costs of filing
a Part A permt application and the costs of conplying with
regul atory requirements regarding storage of hazardous wastes in
contalners. In a BEN analy3|s (copy omtted for Purposes of this
géao 6e) , the Region cal culated the  econom c benefit to Conpany A at

(6) apelication of Adiustment Factors Ol computation of the
Complaint Amount

(a) Good faith efforts to conply. Prior to issuing the
conplaint, EPA had only linited discussions with the facility. Since
neither these discussiions nor the inspector's observations i ndi cated
any, effort had been made. to correct the violations prior to
notification of violations by EPA, no downward adjustnment for good
faith efforts to conply was nmade. Sinilarly no evidence of |ack of
good faith was apparent.

#b) Degree of willfulness and/or negligence. In the absence of
any affirmative presentation by the facility warranting downward

adj ustment (and consistent with the policy of resolving any
uncertainty about the application of downward adjustnment factors
agai nst the violator when conputing the conplaint anount) , the Region
only considered information which mght support an upward adj ustment.
Avai | able information did not support an upward adjustment.

(c) Hstory of nonconpliance. No evidence has been produced
thus far that CbnpanY_A has had any simlar previous violation at
|

this site. The facility in question is the only facility owned or
operated by Conpany A " Therefore, no upward adjustment shall be nmade
for the violations cited above.
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~ (d) Oher adjustment factors. Since this conputation was
designed 'to ﬁroduce a penalty figure to be proposed in the
complaint, the Region did not. consider. an¥ ot her downward
adj ustnent factors. No additional basis for upward adjustnent
was uncovered.

(7) FLnal complaint Penalty Amount

Gavity base + Miltiday + Economc Benefit = Penalty
$29, 000 $1, 342, 35 $9, 000 $1, 380, 350

(8) Settlement Adjustments

During settlenent discussions Conpany A presented
Information which it felt warranted adjustinent of the penalty.
After issuance of the conplaint no new information came to |1ght
whi ch supported recal culation of the gravity-based, nulti-day, or
econlom ct enefit conponents of the penalty proposed in the
conpl ai nt .

_ After consideration of the seriousness of the violations
and in order to set penalties at a level which would allow it to
achi eve conpliance qwcklge (but nevertheless deter future
simlar violations), the Region elected to place a 180 day cap on
r{u7I9t| -%aongggltl es. Miltiday Penalty Subtotal: ($925 + $3000) x

~(a) Good faith efforts to conply. At settlenent

negotiations Conpany A presented a witten but explicitly non-
bi ndi ng opinion dated October 30, 1987 fromthe Director of EPA's
Ofice of Solid Waste (OSW indicating that the waste which
Cprr?any A stored did not come within the anbit of the regulation
listing new wastes, which becane effective on Novenber 5, 1987.
O her Information indicated that six nonths |ater the Assistant
Admnistrator for Solid Waste and Energency Response formally
renounced the view contained in the Director's opinion, that
Conpany A probably was aware of this action, and that the conpany
had failed to provide EPA with either a Section 3010(a) _
notification exr a Part A permt application | ven after it likely
knew that its storage activities were subject to Subtitle C
regulation. In view of these unusual facts - i.e., that the
conpany had for roughly a third of the duration of the violation
acted 1n apparent good faith reliance on the opinion of _
the Director of OSWindicating its stored wastes were not subject
to regulation - the Region decided to adjust the penalty for both
\élzolgatlgnso downward by 30% ($29,000 + $702,575) x 30% =

19, 472. 50.
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. (b) Degree of willfulness and/or negligence. . No evidence
relative to this factor was presented for ConSideration.

c) History of non-conpliance. No new infornmation
relevant 'to this "adjustnent factor came to Ilight after issuance

of the conplaint.

_ (d) Ability to pay. Company A raised and documented that
it has cash flow'problems. It did not convince EPA that the
enalty should be mtigated. An installnment plan was accepted by
oth parties as a mean$S of paynent.  Total penalty remained

unchanged.

(e) Environnental Projects .
The conpany did not propose any projects.

(f) Other unique factors | ,
No other "unique factors existed in this case.

(9) Einal settlement penaltv amount.

Gavity Mlti- Downwar d Econom ¢ Tot al
base day Adj ust nent Benefit Penal ty

$29,000 + $702,575 - $219,472.50 + $9,000 = $521, 102. 50
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A PENALTY COVPUTATI ON WORKSHEET
Conpany Name _Companv 3

Addr ess
REQUITEMENT  Viof ated 247 U.S.C. 6930(a), Failure to notifv of
hazardous waste t activits
PENALTY AMOUNT FOR COMPLAINT
1. Gavity based penalty frommtrix . . . ... ... ... ... ... _$6, 500
(a) Potential for harm. . . . . . . . . . . MNoderate
(b) Extent of Deviation. . . . . S Mderate
2. Select an amount from the appropriate multiday
mtrix cell . . . . . . . . . . L. . $925_
3. Miltiply line 2 by nunber of days of violation
mnus 1.. ($925°x 342) . . . . . . . . $316. 350
4. Add line 1 and line 3. . . . . . . . . . $327.850
5. Percent increase/decrease for good faith . . . . . . . . .. N/A
6. Percent increase for wllful ness/
negligence . . . .. ... B LA
1. Percent increase for history of
noncompliance . . . . . . ... pr e e e e e LA
8.* Total lines 5 ¢thew 7. . . . . . . . . . . N/A
9. Miltiply line 4 by line 8 . . . . . . . . . . NA
10. calculate Economic Bemefit . . . . . . ... ... NA
11. Add lines 4, 9 and 10 for penalty amount . . . . . . . . . .. $322, 850

to be inserted in the conplaint

| Addi tional downward adjustments where substantiated py
reliable information may be accounted for here.
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NARRATI VE EXPLANATI ON TO SUPPORT coMpraint AMOUNT

1. Gavity Based Penalty

(a) Potential for Harm Moderate - EPA was prevented from knowing

t hat hazardous waste was beina stored at the facility. wever
because cCompany A notified EPA that it was a ggng[?tor, EPA did know
fhat hazardous waste was handled at the faci 1ity, but was unaware of
the extent of those activities ana the flSK po by

violallon may have a significant adv?rse effect on the statutory
urpo or '

grogram.

(attack additional sheets 1T necessary)

(b) Extent of Deviation Moderate - Although Company A did potify the
Agency that it was a qgenerator. it did not notify FPA that |t store

hazardous waste. Wiile there was partial conpliance, cCompany A
significantlv deviated from the requirenent.

(attach additional sheets IT necessary)

(c) Miltiple/Milti-day Moderate potential for harm and noderate
extent of deviation lead one to presume that multi-day penalties are
appropriate| There are no case-spvecific facts which would overconme
the Dresumption. The applicable

The midpoint {s 59251 Based on an assessnment of relevant factors
(e.ﬁ.. the seriousness of the violation relative to others fall ing
wthin the same matrix cell. the dearee of cooj ev | :

the facilitv. the nunber of days of violation), the mid-point in the
av vi i i .

(attach additional sheets If necessary)

2. Adjustnment Factors gcbod faith, wllfulness/negligence, history
of conpliance, ability to pay, environnental credits,
and ot her unique factors must” be justified, if applicable.)

() CGood Faith Neither discussions with the :;gfﬁigg nor the

inspector's observationS indicated anv effort had been nmade to

correct giglggggng prior 10 notification of violations bv FPA. Thus
wal for good

no_down ad| ust ment faith efforts to complvy WAS made.
Similarlv, noevidence of 1lack of agood faith was -apparent.

(attach additional sheets If necessary)
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(b) WIIlfulness/Negligence No evidence relative to this factor
was presented for consideration.

(aitach additional Sheets if necessary)

(c) Hstory of Conpliance no eviolence relative to this
adjustment factor was presented fOr consideration. There S no
evidence Qf Sl m | al preVl OUS VI ol ations dl this IhQ companv'’s

only) facilitv.

(attach additronal sheets IT necessary)
(d) Ability to pay Ne evidence relative to this factor was
presented for consideration

(attach additronal sheets IT necessary)

(e) Environnental Project

N/ZA

(attach additional sheets IT necessary)

(f) Qher Unique Factors

(attach additional sheets IT necessary)

3. | Economi c Benefit Although there is Sone economic: benefit
(e s " ited viclation (i ] I ,

nggsagg_fgEfggifggggﬁiﬂffgﬂéﬁfiigﬁ&1_QQsLs_aLe_nggliglhls

enough not to include in the calculation,

(attach additional sheets It necessary)

4,  Recalculation of Penalty Based on New I|nformation

(attach additional sheets If necessary)
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Company Nanme company A
Ang esg

Requi renment Viol at edJD_LLS_LJmuL_Rum fo notify of

10.
11.
12

13 |
14 |
15.

hazardous waste management activities

SETTLEMENT PENALTY AMOUNT

Gavity based penalty frommatrix . . . . . . . . . . . ... ... _.5$6,500
(a) Potential for harm . . . . . . . . Moderate
(b) Extent of Deviation. . ... .. ... ... . ... ..., _Mderate

Select an anount from the appropriate multiday ,
MALri X Cell | B % et eeeeeannnnnnns booeos $925

Miltiply line 2 by n unber of days of violation
mnus® 1. ($925 x179) | ** ... . ... ' $165.578

Add line 1 and line 3. . . .. ... ... .. ... $172 075

Percent increase/decrease for good faith. ... .. =30%

Percent i ncrease/ decrease for
wi || ful ness/negligence . . . . . . . . . N/

Percent increase for histor
of nonconpliance. . . . . . .. RSN RERRER 72 )

Percent increase/decrease fo
ot her unique factors |||||||||||0|0|**||||||||
(except litigation risk)

Add lines 5, 6, 7, and 8| *** **x | *me * | *** ** | ¥ =30%

Miltiply linedbyline9. ... ... ... .. ... ... ... . 01,622.50
Add lines 4and 10..... . . . . . . L S120.452 1 50
Adjustment anmount for environnmental . . . . . . . . .. . .. .. =0

proj ect
Subtract line 12 fromline 11 . . . . . . . . . . . . . . . .. . . w $120, 452 50
Calculate economc benefit. . . . . . . . ... .. =0

Add lines 13 and 14. . . . . . . . . . S120.452150



16.
17.
18.
19.
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Adj ustnent anount for ability-to-pay . . . . .. ... ... .. =0

Adj ustment anount for litigationrisk. .. ... ... ... e=0=

Add lines 16 and 17.............. o .** ... 9 ....... -0=-
Subtract line 18 fromline 15 for . . . . . . . . . . . .. $120,452.50

final

settl ement amount
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NARRATIVE EXPLANATION TO SUPPORT SETTLEMENT AMOUNT
1. Gavity Based Penalty

(a) Potential for Harm - EPA WAS prev

that hazardous waste was beina stored at the facility. However

pecause company A notified EPA that it waS a generator, EPA did know

that hazardous waste was handled at the facility. but was unaware of
e extent of those activities and the risk Dosed bv them. The

violation may have a significant adverse ef feet on the Statutory

purposes OI procedures ToOr implementing the RCRA progral

(attach addrtronal sheets if necessary)

(b) Extent of Deviation Mderate - Although Company A did notify the
Agency that it was a Qﬁnl;ﬂmmht—de:mEEA_maJ_u_sM_
hazardous waste. While there was partial conpliance. company a

significantly deviated fromthe requirement. [

(attach aaditional sheets IT necessary)

(c) Mul tiple/ Miulti-day Moderate Potentiai for harm and mederate

extent of deviation lead one to g;gg;_x? that multi-dav penalties are
apDr(Driate, There are no case-specific facts which would overcone
the presumpfion. The applicable cell ranges fr
The midpoint 1 s $925. Based on_an assessment of relevant factors -

(e.a.. the seriousness of the violation relative to others falling

wthin the same matrix cell a3 the dearee of ion evidenced by
the facility, the mmpF; tf davgr of viol atloni ) fEé ifmg DOint 1n the
aval l abl e range WasS selecte e violation persisted for 3439 davs.
The Redqion gg;gm;ﬁgg that the total pepalty woul d have fficient
aaerren impact IT pultidavy penalties were assessed onlv for the
minimum 180 dav period presumed under fhe pglng;;x policy. rather than
mum;_w_mwmumﬂ aon

(attach additional sheets IT necessary)

2. Adjustnent Factors (CGood faith, wllful ness/negligence, history
of conpliance, ability to pay, environnmental credits,
and other unique factors nust be justified, if appllcabl e.)

(a)ttc;ood Faith At :.e.m:mm negotiations SSERADY.A esented
Witten indi i

. 07.
romthe Director of ng's lce of Solid Waste (OSW) I ndi catlng

a

t A i A atnred Aid nat ~ama ‘Ln_;hg
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Emergency ResponSe formally renounced the view contained in the
Director’s opinion, that companvy A WaS probably aware of this
action, and that the company had falled to Drovide EPA with
elther a §30l10f{a) notification or a Pa* A Dermit application
even after It likely knew that 1tS storage actlVIitleS were

sulSie le Lga |n.ie of" these unus a facts
1.e., that the company had oI rouahlv a third of the duration

of the violait] cted in apparent good faj ' h

oD nion of the pirector of OsWindicating 1tS stored wastes were

not subiect to reqgulation - a downward adiustment of 30% in the
amount of the penalty IS approoriate.

(attach additional sheets 1T necessary)

(b) WIIlfulness/Negligence No evidence relative to this factor

was presented for consideration. _ Evidence that Companv A

knOWiHQIV fgi IQQ | 0 mplv W t N rotifi . " e
L[ €TEN [ ihe Agency had clarified its reaqulatory
inte i $ 4 . W

finding that the company had acted willfully,

(attach additional sheefs it necessary)

(Q' H|stor¥ of Conpliance No new information relevant to this

adj ustment tactor came to light after issuance of the conplaint.
There is no evidence of simTlar previous violations at this (the
company’s only) facility.

(attach additional sheets 1T necessary)

(d)Ability to pay company A raised and documented fhat it has
cash flow preblems . It Q&M_D&EEAJMD%&QMX
should be mitigated, AN installment plan WAS accepted DV the

Agency

(attach additional sheets if necessary)

(e) Environmental Project

N/A

(attach additional sheets If necessary)
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(f) Other Unique Factors

N/A

(attach aaditronal sheets IT necessary)

3. Economc Benefit althouah there 1s gsome econonic bepefit

qained from the above cited violation (i.e..
postage for notification forms) . Such COStS are neaqligible

enough not to include in the calculation.

(attach adaitional sheets IT necessary)

4. Recalculation of Penalty Based on New Information

¢

N/A

(attach adartironal sneetsS IT necessary)
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A PENALTY COWPUTATI ON WORKSHEET

Conpany Name Company A
Addr ess

requirement Violated 42 .U oS .C_ 0920. Operating Wthout a Dermit
or Interimstatus

PENALTY AMOUNT FOR COMPLAINT

1. Gavity based penalty frommatrix . . . . . . .. .. ... ..., _.$22,500
(a) Potential for harm. . . . . . . .. ... ... Major
(b) Extent of Deviation. . ... ........... o . Major
2. Select an anpunt from the appropriate multiday
mtrix cell . . . . . . . . . . ... . $3,000

3. Multiply line

2 b% nunber of days of violation
mnus 1. .($3000 x 342) . . .". . . . . . ..

. $1,.026.000

4, Add line 1 and line 3. . . : : : | $1,048.500
5. Percent increase/decrease for good faith . . . . . . . . .. 872
6. Percent increase for wllful ness/

negligence . . . ... ... B NA
1. Percent increase for history of

noncompliance . . . . ... oA
g.» Total lines 5 thruv7. . . . . . . . . . NA
9 Miltiply line 4 by line8 . . . . . . . . . . NA
10. Calculate Economic Benefit. . . . .. .. ... ... $9,000
11. Add lines 4, 9 and 10 for pepalty amount. ......... .$1,057,500

to be inserted in the conplainf
* i onal downward adjustments where substantiated by
r n

It
eliable information nmay 'be accounted for here.
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~ ~

) 0 oM N OUNT,

1. Gavity Based Penalty

() Potential for Harm Maior - The fact that the facilitvy generally
was wel |l managed i S irrelevant as to the £0r

operating W thouf a permit This Situafion may i%se a suBstantiaI

of _exDosure and may have a subs;gntlallv_advgtgg eff ect_on the
statutory ourposes for mplementing the RCRA Program.

(attach addrtional sheets IT necessary)

(b) Extent of Deviation SUbStantIa__ngnggmnligggg_ﬂLLﬂ_LﬂQ
requirement f ound because c mpany A did not notifv EPA that it
stored hazardses WASTE. and dia not SUbMt & Part A asiication.

(attach adartional sheets I'T necessary)

éc)_ M I |pIe/NUIt|-day Maior Dotemtlal for harm and masor extent Qf
evia
cell 7 00 to S The int _is $3,000. Base on

ithin the sanme matrix cell. the
bv the facilitvy. and the punber of

| _cooperatio]
d vi ' the mid point in the avajlable range WaS seleéected.
The Violation persisted for 342 days.

(attach additional sheets IT necessary)

2. Adj ustnent Factors (Good faith, wllful ness/negligence, history
conpliance, ability to pay enV|ronnentaI credits, and ot her
unlque factors nust be justified, if applicable.)

(a) Gbod Fai th us1:ngx_Qi§snssignaxui;h_;ng_zasilxsx_ngz_sng

any € been e to corre(Ct
z1g1a:i9na;nzi9:_Lg_n9&i:isnsign_gg_zmglasign:_bv EPA_ Thus ne
WNW i e
w od th

(attach additional sheets if necessary)
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(b)  WIIfulness/Negligence No evidence relative to this factor

was Dr esented for consideration.

(attach additional Sheets if necessary)

(c) History of Conpliance No_evidence has been Drooluced thus far
that company A.has Nhad anv simlar previ OUS violationsg at this
it eThe facilitv 1D questijon IS the only facility owned or
operat ed Dbv company A [her efore, N0 upward ad/ustnent shall be

made on the basis of past compliance historvy.

(aitfach additional 'sheets IT necessary)

(d) Ability toy No evidence relative to' this factor was
presented fOr consideration.

(attach additional sheets IT necessary)

(e) Environnental Project

N/A

(attach additional sheets IT necessary)

(f) Qher Unique Factors

N A

(attach additional sheets IT necessary)

attach additional sheets if necessary)
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4,  Recalculation of Penalty Based on New Infornation

N/A

(attach adaditional sheetsS IT necessary)
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Conpany Nane company A

Addr ess
Requirement Violated 40 U.S.C. 6975, Operating W LNOUL a permit
: :
SETTLEMENT PENALTY AMOUNT
1. Gavity based penalty frommtrix............... ... $22.,500
(a) Potential for harm ..* ...8 .e ...* ..* .. Major
(b) Extent of Deviation............... 9 ...... ...* Maior
2* Select an anmount from the appropriate multlday
matrix cell...... e et eeststaaasssstanssnanesene he..$3,000
3. Miltiply line 2 by nunber of days of V|oIat|on
mnus 1. .($3,000 x 179) ..90 ....... 0 .**O .* * ... S53 7. 000
4. Add Iine l and ||ne 3.*,***** .******* .******* .****** 5553 500
5. Percent increase/decrease for good faith . . . . . . . . . .. -30%

6. Percent increase/decrease for
W T ful ness/negligence 9xx**xx* kxkkxdkk xkxxkQr | N/ZA

7. Percent increase for hlstory of

nonconpliance. ..e.. . . . . N /1.

8. Percent |ncrease/decrease for
other unique factors . . . .. .. ... .. A

(except litigation risk)
9 Add lines 5 6, 7, and 8......... * o0 -30%
10. Multiply line 4 by line 9 ............. € .. .-_$167 850
11. Add lines 4 and 10.**e* a*QQ **x***xx kxx(Qpxxx | $391, 650
12 . Adjustnent amount for environmental . . . . . . . . . ... ... ..

proj ect
13. Subtract line 12 ‘fromline 11 .......... *oF Y .8391,650

14 . Calculate economc benefit . . . . . . . . . .. ..., L.$9,000



15.
16.
17,
18.
19 .

- 66-

Add lines 13 and 14 . . . . .

. $400,650
Adj ustment anmount for ability-to-pay . . ....... ..=0-
Adjustnment amount for litigation risk . . . ......
Add lines 16 and 17. . =0=
Subtract line 18 fromline 15 for . . . . . . . ... . . ... - 5400, 650

final

settlenment anount
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LANATION T PP ttl nt
1. Gavity Based Penalty

(a) Potential for Harm Maior - The fact that the facilitv generally
was Wel | managed is 'rre levani as {0 the potential £Or harm for
operating W ihout a permit. This sifuation may Dose a substantia
risk of exposure and may have a subst antially adverse effeet on the
statutorv purposes [0l implementing the RCRA Program.

(attach additional Sheets IT necessary)

b) Extent of Deviation . oncompliaj with the
( uam_am;&mn_u
r €quj did n otify EPA that |

store azardous waste. an Id not submt a Part A application.

(attach additional sheets 1T necessary)

é) Mil tiple/Milti-da ' ajo e £
eviation result in rrandatorv multi-dav penaltl€sS. € applicable

cell ranges from $1.000 to $5.000., The mmM
an_assessnent of relevant factors (ea., the seriousness of the
violation relat|ve {0 falling withipn the same matrix cell. the
dearee Ol cooperatiopn evidenced by the facility, and the nunver of

m_qtl_y_i.mmn_mf_m. .?s_m_:ng.rm.hunl_mngs was selected.
The ViolatlOn persisted for 347 davs he Realon determined that the
A_hm&_ﬂamt otal penalty 1d mgnﬁ,dm:mn;_mgx_xj_sus_é

- were assessed onlv for the minimum 180 dav period nmandat ed

%_e_mg;;y_m\r rather than the full 342 davs of violation.
(attach additional sheets 1T necessary)

2. Adjustment Factors (Good faith, wllful ness/negligence, history
of conpliance, abilityto pay, environmental credits, and ot her
uni que factors nust be Justlfled I f applicable.)

(a) Good Faith u:@mm:mmmmm%
d written but explicitlv non-bindj injon dated october J0.

1987, from the Director of [PA's |ce Of' SolidWw

indicating that the aste ) D ompan A stored did Not come
within the am of the requlati igting new wastes , y_m.g_n,
becane_e ectlve 0ONn Novembe . °I- _~Othe nforma [icated

that 6 nonths later the Ass| st ant Administrator for SQlld V\ﬂste and
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irector’s opin al__comp: was aware of this

action, and that the companv had failed to provide EPA with
elt §3010(a) " ' '
even after it 1j ' lviti

W
unusual fact

tion -
- o 3 ] al = Z - . -¥ S ']e
Ani i indicating ] [es vere
not gunj?g; to requlation - 1t 1S appropriate t{0 adjust the
penalty T0or this violatl On downward by
30%.

(attach additronal sheefs 1T necessary)

(b) WIIful ness/Negligence No evidence relative to Ihfs factor
WaS presented fOI consideration,

]

(attach additironal sheets IT necessary)

(c) History of Conpliance No new information relevant to this
adjustment factor came to light after issvyance of the complaint.

(attach additional sheets IT necessary)
d) Ability to pa %m_nw;m has
g(gg)n flow m:yoblemp. Yt not convince EPA that the penalty
should bhe mitigated._An installment plan \WaS accepted bv the
Adgency.

(attach additional sheets ifnecessary)

(e) Environmental Proj ect

N/A

(attach additional sheets If necessary)

(f) Qher Unique Factors

N/A

(attach additional sheets if necessary)
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3. Economc Benefit py failing to obtaj status ¢
A avol Eeﬁ or delaved the costs of filing a Part A permit

application and comp ng with th pqulator Tl aments
relat! V€ [0 storage Ol hazardous astes 10 containe N 4 B
na 1S opy omtfed £or purposes is example) {he Region

- - 0 ?
ound t ha nese .o amounted t 0 $9.000.

(attach additional sheets IT necessary)

4, Recalculation of Penalty Based on New Information

N A
(aitach additional Sheets 1T necessary)
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A EXAMPLE 2
(1) violation

Company B failed to prevent entry of persons onto the active portion
of 1ts surface inpoundment facility. A portion of the fence
surrounding the area had been accidental 'y knocked down durlng
construction on the new wing of the faC|I|t% on Cctober 30, 1988, and
had never been replaced. Several children have entered the active
ortion of the facility. 40 CFR §265.14. An inspection by EPA on
rch 15, 1989, revealed that the damaged area of the fence stil
needed to be replaced. The conplaint issued to Conpany A assessed
penalties for the violation of tailing to provide adequate security
pursuant to 40 CFR § 265.14. Below is a discussion of the
met hodol ogy used to calculate the penalty anmount proposed in the
conplaint,” followed by a discussion of the nethodology used to
calculate the penalty amount to be accepted in settlement.

52) Seriousness: Eg;gn;igl_ﬁg:_ﬂ?;n- Maj or - Some children
al ready "have entered the area; potentral for harm due to exposure to
waste 1s substantial because of the |ack ot adequate security around
the site. Egtgnt gf Deviation. Moderate - there is a fence, but a
portion of it has been knocked down. Significant degree of
deviation, but part of the requirenent was inplenented.

(3) Gavity-based Penalty: Major potential for harm and
moderate extent of deviation yield the penalty range of $15,000 to

$19,999. The midpoint is $17,500.

(4) Multi-Day Penaltv Assegsment

(a) Failure to provide security. Major potential for harm and
noderate extent of deviation result 1n mandatory multi-day penalties.
The agpllcable cell ranges from $750 to $4,000." The mdpoint is
$2,375. [Based on an assessnent of relevant factors (e.g., the
seriousness of the violation relative to others falling within the
same matrix cell, the degree of cooperation evidenced y the
faC|I|tY, the nunber of days of violation) the md-point in the range
of available multi-day penalty amounts was selected.] EPA documented
that the violation continued trom Cctober 30, 1988, to March 15,

1989, a total of 136 days (mnus one day). Total Penalty: $2,375 x
135 = $320, 625.
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Since Conpany B reaped an econom c benefit by failing to repair
the fence, a BEN worksheet should be completed. For informstion
describing each of the |nﬁuts See SectioOn VIII.B. For purposes
?f Lh%]%bove violation, the following input data should be

ur ni shed:

(EPA- V. Company B\ . the case name
($100,000), the jnitial capital jinvestment of

=0-. tﬁere are no one time expenditures
] 1 ; :

;xp-gnggg ngvg hggn j.dgn;j,:j.gg
371989, the date of the inspection
documenting noncompliance

4/1990, the date of compliance
icipated date of penalty
payment

.

The above data was entered into the BEN model whi Ch yielded an
ecgnom,ctbetn)eflt amount of $12 743 (see attached BEN worksheet
and printout).

(6) Application of Adj ustnent Factors For computation of the
Complaint Amount

(a) Good farth glxgxxf_Sﬁ_ggmplf* Atthe tine of
computation of the amount of the penalty to be proposed in the
complaint no |nformation (i) relative to the violator% good

faith efforts to comply or (ii) indicative of |ack of goed faith
was avail abl e.

_ (b Degree of will fulness and/or negligence. Little
evidence as t0 application of this factor was avail able.

. (c) Historv of non- Sonpany, B had on two
previ ous occasions been Cited I N writing for ‘failure to preveng
public access tO the active portion of the facility. Wiile such
previous violation had been corrected, they indicate that
Conpany B had not been adequately deterred by prior not ice of
simlar violations. The sum of the gravity/multi-day penal ty
components is adj usted upwards by 15% because of the conpany’s
hi story of nonconpliance.

($$7,500 + $320,625) x 15% = $50,718.75

~(d) Q;hg:;gﬂiy;;ngn;_‘;g;gz?. Cons.istent With the general
policy of delaying consideration Of downward adjustment factors

“gother than that relating to good faith efforts to conply) until
he settlenment stage, the Region reviewed available infornstion
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only to see if it supported further upward adj ustment of the
penalty amount| No Information supporting further upward
adj ust ment was uncover ed.

(7)  Einal complaint Penalty Amount

Gavity base Ml ti day Econom ¢ benefit Upwar d adj.
$17,500 + $320,625 + $12, 743 + $g0,718.75

= Total Penalty: $401,586.75

(') settlement Adiustments

_ During settlement discussions Conpany B presented
information which it felt warranted adjustient of the penalty.
After issuance of the conplaint no new information cane to I1ght
whi ch supported recal cul ation of the graV|t¥- based, multi-day,
or elcqnotmc benefit conmponents of the penalty proposed in the
conpl ai nt .

(a) g_?g_d_rg_?i%nmbtlg_tmgﬁ;d Cogpany. B gave evidence
at settlement of [abor problens wth security officers and
reordering and delivery delays for a new fence. After issuance
of the conplaint, Conpan){ B was verY cooperative and stated that
a new fence would be installed and that security would be
?row ded for by another conpany in the near future. Even though
he conmpany was very cooperative, its actions were only those
required under the regulations. No justification for mtigation
for good faith efforts to conply exists. No change in penalty.

b) Dearee of willfulneese and/ar nealigencss. LL t.he
evi dence presented by conpany B W LN [espect 10 reordering del ays
had been convincing, it mght arguably have seined as a basis for
finding that the conpany acted wthout wllful disregard of the
regul ation (or should not have been charged nulti-day penalties
at a rate so high as that established during conputation of the
conpl ai nt armunt%. However, such claims of unavoi dable del ay are
easi |y made and mast be viewed with skepticism  The conpany’s
evidence on this point was unconvincing since the security and
fencing coul d have been easily provided by other suppliers.

, VWiile the fact that the fence was knocked down accidentally
mght indicate a lack of wllfulness, the conpany’s failure to
take remedial action for 136 days argues againsf a downward
adjustment.  The viol ation may even have becone a willful one
when left uncorrected. But in the absence of nore information
about precautlonar){ steps the conpany took prior to the accident
and the extent of the violatoer’s knowl edge of the regulations, no
adj ustnent was nade.
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() Historv of -
With n(g )rean%t‘ﬁWus upwarl:c?iegato0 Lttt fropﬁgd

penal ty based on past violations of a simlar nature.

d) ability 10 pav. The Co i -
ab|||ty( t)o pay. Ay e Conpany made no clainms regarding

any envi ronrr%n_%fmﬁ%?%&% The conpany did not propose

() Q&hgr_ummg_t_qm No other unique factors existed
in this case

(9 Einal Settlement Penaltv amoynt

f)vvar d Economi ¢ Tot al
Gavity base Adj ust nent Benefit Penal t
$17, 500 . 3300 6287+ SN SEYs L ISR, $401. 586. 75
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PENALTY COWVPUTATI ON WORKSHEET

Conpany Nane companv B (DC 5456)
Addr ess 40 R €, S.W.
Washington, p.€ 20254

Requirement Violated 40 CFR §265.14. Tailure {0 preveni enfry

PENALTY AMOUNT FOR COVPLAI NT

1. Gavity based penalty frommatrix . . . . . ... .. ... ... $17.500
(a) Potential” for harm ....0 ...0 ...... O ..... . Maier
(b) Extent of Deviation . rxx*kxx xQesk x ... Moderate
2. Select an anount from the appropriate multiday
matrix cell ... e $2375
3. Miltiply line 2 by nunber of days of vioclation
mnus 1. ($2375 X 135) ............. R . $320,625
4, A linglandlingd ... ... e $238,125
5. Percent increase/decrease for good faith . . . . . . . . ..N/A

6. Percent increase for wllful ness/
negllgence .****** .’*rnk’** .**8**** .rnk**e*g .e***** l!,E

7. Percent increase for history of noncompliance . . . ..15%
g.* Total lines 5 thru 7......... . ... .. ..., ...15%
9. Miltiply line 4 by line 8 .x** x **% x x x * .$50.718.75
100 Cal cul ate Econom c Benefit ..... *Q LY L 0 ..* ...$12.743
11. Add lines 4. 9 and 10 for penalty amount
to be inserted in the complaint . . . .~ . . .. ... ... 01,586 . 75

+ Additional downward adjustments where substantiated by
reliable information may be accounted for here.
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NARRATIVE EXPLANATION TO SUPPORT COBSPLAINT aMOUNT
1. Gavity Based Penalty
(a) Potential for Harm Maior - Some children have alreadv ent ered

the area: Potential for harm due to exposule to W

pecause of the lack of adeuuate security around the site

(attach addrtironal sheets IT necessary)

(b) Extent of Deviation Moderate - There 1s a fence. but a
substantial portion of 't has beep knocked down. There 's g3

sianificant dearee 0f deviation. but Dart of the requjirement
has been i nplenent ed.

(attach additional sheets iT necessary)
(¢c) Miltiple/ Milti-day

» cl eild - K- “mul- @
major-moderate Vi Ol . D siders elevant
Qw ' i are cooperation
evidenced by the facility) the mid-point in the available range in

he multi-day natrix Was_selected. The violation can be shown to

have persisted for 1 VS,

(attach adaitional sheets IT necessary)

2. Adjustnent Factors (Good faith, wllful ness/negligence, history
of conpliance, ability to p%y enV|ronnEntaI credits, and other
uni que factors nust be justified, if applied.

(a) Good Faith. No information indicat | ng a lack of good faith
or of dood faith efforts by the violator {0 comply is available.

(attach additional sheets If necessary)

(b) WIIful ness/ Negligence _N/A

(attach additional sheets 1f necessary)
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of Conpliance Companv B had on {wo previous

(c) Histor%
, cen cited ihn writing fg fajilure t 0 prevent public
access {he active n_(cﬁz&ui%mmw
i violations had been corrected. thevy indi
d bv prier notlce c>_f_0
similar violations. Hence, the penalty is adjusted UDward 15%.

0
prev 10UsS
Comp B has not been adequately deterre
J@EANELT;r - 2

sheets IT necessary)

(attach addi tional

N/A

(d) Ability to pay

sheets 1T necessary)

(attach adadi t1 onal

(e) Environnental Project

sheets 1T necessary)

(attach additiona
N/A

(f) Oher Unique Factors

(attach additional sheets 1f necessary)

3. Economic Benefit Company B has gained an economic benefit
from failing to install a new fence, See the BEN Worksheet for
the data input into the BEN model which calculated an economic

benefit of $12,743,

(attach additional sheets If necessary)
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4. Recal culation of Penalty Based on New Information n/a

(attach additional sheets IT necessary)




10.

11.
12.

13.
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BEN Wor ksheet

Conpany B
Requi rement—Vviotrated 40 CFR 1265.14

Initial Capital Investnent/
Year Dollars

One Tine Expenditure/ Year
Dol | ars .

a. Tax Deductible

b. Not Tax Deductible
Annual Qperating and

Mai nt enance (0O&M) Expenses/
Year Dollars

Date of Nonconpliance

Date of Conpliance

Anti ci ?ated Date of Penalty
Paynen

Useful Life of Pollution
Control Equi pnent

Marginal [ ncome Tax Rate
(Onng me Case)

* MVargi nal Income Tax Rate
(Del'ayed Conpliance Case)

* |nflation Rate

* Discount Rate

* Low Interest Financing
Low Interest Rate
Corporate Debt Rate

BEN | nputs

14.

Econom ¢ Benefit Penalty Conponent

See standard val ue from BEN nodel
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THE_ECONOM C_BENEFI T OF A_13 MONTH DELAY AS
OF THE PENALTY PAYMENT DATE, 15 MONTHS AFTER
THE I NI TIAL DATE OF NONCOVPLI ANCE

>S5>5>>5>>>>

USED THE rorrowine VARI ABLES:

USER SPECI FI ED VALUES

oo coro—
L]

CASE ~ = HYPO

| NI TI AL EAPI TAL INVESTMENT =

ONE- TI ME NONDEPRECIABLE EXPENDITURE
ANNUAL o&M EXPENSES =

FI RST MONTH OF NONCOVPLI ANCE =
COVPLI ANCE DATE =

PENALTY PAYMENT DATE =

STANDARD VAL UES

8.
9.
10.
11.

12 .
13 .

USEFUL LI FE OF POLLUTI ON CONTROL

ESJI PVENT =

MARG NAL | NCOVE TAX RATE FOR THE
ON-TI ME CASE =

MARG NAL | NCOVE TAX RATE FOR THE
DELAY CASE

ANNUAL | NFLATI ON RATE =

DI SCOUNT RATE =

AMOUNT OF row | NTEREST FI NANCI NG =

$ 12743

THE ECONOM C SAVINGS CALCULATI ON ABOVE — <<<cccccs

% 100000 1989 DOLLARS
-0 -

$ -0-

$ 3,1989

$ 4,1990

$ 6,199

15 YEARS

38.50 &
38.50 %
3.40 %

17.50 %
03
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Conpany Nane company B (DC 5456)

Addr ess 402 M streef. STW

. Vashington. p.c.20254
Requi r enent
10 Gavity based penalty frommatrix

10.
11.
12,

13
14
15.

SETTLEMENT PENALTY AMOUNT

Violaied 40 cFrR §265.14. Failure {0 prevenf epntry

** nmeao ** $17.500

(a) Potential for harm Maior

(b) Extent of Deviation. . . . . . . . . .. .. . .. .. ... . Moderate
Sel ect an amount from the appropr|ate rrultlday

matrix cell . ... .. o 82,375
Mil tiply line 2 by nunber of days of Vi oI atlon

mnus 1 ($2,375°x 135) . ..... e ... $320,625
Add line 1 and line 3, ' $338,125
Percent increase/decrease for good faith . . . . . . .. N/A
Percent increase/ decrease for

willfulness/negligence. . . . . . .. 0. . . . . )
Percent increase for

history of nonconpliance. . . . . . . . . .. . ... ... ... . 158
Percent increase/decrease for

other unique factors . N/A

(except litigation risk)
Add lines 5 6, 7, and 8. - 15%
Miltiply 1ine 4 by 1ine 9 . . . . . . . . . ... ~$50,718,75
Add lines 4 and O . . $388 043, 75
Adjustment amount for environmental . . . . . . . .| *rEx ONZA_

proj ect
Subtract line 12 fromline 11 $388.843 75
Calculate economc benefit. . . . .. . . . . . ... ..., $12,.743
Add lines 13 and 14.. . * . $401,586.75
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16. Adjustment anount for ability-to-pay.......... N/A

17. Adjustment anount for litigationrisk . . . . . . . . . .. JN/A

18. Add lines 16 and 17. . =0 =

19| Subtract line 18 fromline 15 for . . . . . . . . . . . . .. $401,586.75

final settlenment amount
This procedure should be repeated for each

violation
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NARRATIVE EXPLANATION TO SUPPORT § ETTLEMENT AMOUNT
1. Gravity Based Penalty

(a) Potential for Harm Major - e children nhave alreadv entered
the area: DOtent ia 1l for harmdue to exDosure to waste IS substantla
ecause of the 1 egquate security i

(aitach additronal sheets 1T necessary) °

(b) Extent of Deviation Moderate - Therej sa fence. but a
substantial portion of it has been knocked down.. There 1s a
sianifjcant dearee 0f deviation, but Dart of the requirement
has_been inplenented!

(attach additronal sheets 1T Necessary)
(cy  MiltiplelMilti-day | ¥ nandat orv for

major-moderate violations. Based on consideration 0f relev

ctors [ea.. number of dayg of violation an dgg:gf_%f cooperation
evidenced bv the facilitv) the mid-point in the available range In

the multi-day matrix was selected. The violation can be shown to
haVe persisted for 135 davs.

(attach additional sheets IT necessary)

2. Adjustment Factors (Good faith, wllful ness/negligence, history
of conpliance, ability to pﬁy, environnental credits, and other
unique factors nust be justified, if applied.)

(a) Good Faith. company B gave e jdence 0of |abor problems with
: et ) Jer] Cdelive o] —
new fence, Aftel issuing the co any DB stated thal a new
fence would be installed and tnal security 0 be provided by
anothe DRDAN 1 _the nea - Ven though the Company Wwas
VerV I IS : NOSE Jeoq i —Jeo .-‘ (=
Yoyl 2 ons - < A on () ."' n| O OO0 a i . B O

to comply exists.,

(attach additional sheets If necessary)
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(b) WIlfulness/Negligence. Wile the fact that the fence was
k down ‘ ' k 0f willfulness,

(additronal sheefs IT necessary)
(c) Hstory of Conpliance_Company B had on tWo previous
. ' ) 1 Y Or.

(attach additional sheets If necessary)
(d) Ability to pay N/A

(attach additional sheets IT necessary)

(e) Environnental Project N/A

(attach additional sheets if necessary)

(f) O her Unique Factors N/A

(attach additional sheets if necessary)
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3. Econom c Benefit i l_economic benefit
from failing t0 jinst all a new fence. ge the W

the data input j'eﬁg the BEN model which calculated an economic
benefit of $12. .

(attach additional sheefs 1T necessary)
4. Recal culation of Penalty Based on New Infornation N/A

(attach additional Sheets 1T necessary)
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BEN Wor ksheet

L. Conpany B
Requi rement—Viorated 40 CFR 1265.14

BEN I nputs
2. Initial Capital |nvestment/
Year Dol | aPs 100.000
3. One Time Expenditure/ Year Dollars -0=
a. Tax Dedlﬁ)C'[l bl e =0
b. Not Tax Deductible
4, mnu?l Oper ati ng aItEr;(d | '
i nt enance (0&M) enses P
Year Dol lars P =0=
5. Date of Nonconpliance 3.1989
6. Date of Conpliance 4.1990
1. Anticipated Date of Penalt
Payrren? Y £.1990

8.+ Useful Life of Pollution
Control Equi prent

9.* Mrginal Incone Tax Rate
(On"Tine case)

10.* Marginal Income Tax Rate
(Delayed Conpliance Case)

11.* |[nflation Rate

12.* Discount Rata

13.+ |Low Interest Financing
Low Interest Rate
Corporate Debt Rate

14 . Econonmic Benefit Penalty Conponent
* See standard value from BEN nodel
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THE ECONOM C BENEFI T OF A 13 MONTH DELAY AS
OF THE PENALTY PAYMENT DATE, 15 MONTHS AFTER
THE I NI TI AL DATE OF NONCOWPLI ANCE S 127

>>>>>>>>>  THE EOONOM C SAVINGS CALCULATION ABOVE  _________
USED THE FOLLON'NG VARI ABLES:

USER SPECIFIED VALUES
7 AR P,
. NVESTMENT -—
3. ONE- TI ME NONDEPRECIABLE EXPENDITURE § 190209- 1989 DOLLARS
4, ANNUAL osM EXPENSES = $ -o0-
5. FIRST MONTH OF NONCOWPLI ANCE = $ 31989
6. COVPLI ANCE DATE = s 4 1990
7. PENALTY PAYMENT DATE = $  6,1990
t
STANDARD_VALUES
8, UEEFIUIF_) NlE_II\I_II_:E_OF POLLUTI ON CONTROL 15 YEARS
9.  MARG NAL | NCOVE TAX RATE FOR THE 38.50 3
ON-TIME CASE = '
10.  MARG NAL | NCOVE TAX RATE FOR THE 38.50 %
DELAY CASE '
11.  ANNUAL | NFLATI ON RATE = 3.40 %
12. prscount RATE = 17:50 %

13 AMOUNT OF row I NTEREST FI NANCI NG = 0%
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c. EXAMPLE 3
(1) Violation

Conpany C, an owner/operator of several permtted
commercial treatnent facilities, regularly receives a |large
volune of diverse types of RCRA hazardous wastes at its Evanston
facility. = Upon recelpt of the wastes, Conpany c's Evanston
facility immediately treats them and sends the treatnment residues
off-5|te for land disposal at another company's facility, Conpany
z

Bet ween December 16, 1988 and Decenber 18, 1989, Conpany
C s Evanston facility received one shipnent per nonth of liquid
FQ02 spent sol vent wastes from various generators. — Each shipnent
consisted of two 55-gallon druns, but the conposition and
concentration |evel of hazardous constituents in each drum was
different due to the highly variable process that generated the
waste. The Evanston facility did not test the wastes before or
after treating them and its existing waste analysis plan did
not require any_such testing or other analysis to determne if
wastes are restricted. The Evanston facility properly manifested
the 12 nonthly shipnents of wastes sent off-Site to Conpany Z,
but it did not know until June 18, 1989 that it was required by
40 CF. R § 268.7 to send a_|land disposal restrictions (LDR)
notification and certification with each shipnment of waste. At
that time, it began sending § 268.7 forns routinely stating that
the treatnment residues were eligible for [and disposal.

On Cctober 30, 1989, an EPA inspector at Company Z found
that 24 druns of Conpany c’s FQ02 solvents were unlawful |y
di sposed in Company Z's landfill. EPA deternmined that the
unl awf ul Iy di sposed wastes had been sent to CDnPany Z in 1989
fromthe Evanston facility, Conpany z’s | andfill did not neet
m ni num technol ogi cal requirements and was | eaking hazardous
constituent into the ground water, the only source of drinking
water for the area. rhe unlawfully di sposed druns contai ned
concentration of FQ02 solvents in  excess of the applicable Part’
268 LDR treatment st andar ds.

Al though four separate violations are identified in
(a) through (d) below, only the first two violations (in (2) éa)
and (b) below) are discussed for purposes of this Exanple. el ow
s a discussion of the nethodology used to calculate the penalty
amount for the conplaint followed by a discussion of the
met hodol ogy used to calculate the settlement amunt.
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(2) seriousness!

- (a) Failure to Send Accurate s 268.7(b) Notifications and
Certifications:

. Potential for Harm  Mjor - Because Conpany C did not
notlfg.the receivin faC'|'tV1 Conpany Z, that the waste was
prohibited fromland disposal, Conpany Z was unaware that the
vastes Wwere required to be further treated before | and di sposal .
The violation may have a substantial adverse effect on the
purPoses or procedures for inplementing the RCRA program  The
violation may also pose a substantial risk of exposure to
hazardous wast e.

Extent of Deviation. Myjor - In
nere!y,prepare and send deficient § 268.7
certifications. Rather, it conpletely failed to prepare and send
such forms for the first six months. “During the next six nonths,
Conpany C sent unverified certifications. ?n each instance,
Company C substantially deviated from the applicable requirement.

tially, Conpany C did not
y'fichio%s/

[
7 noti

Sb) Failure to Test Restricted Wastes as Required by
§§ 268. 7(b) and 264.13(a):

Potential for Harm Major - Conpany Cs conplete failure
to test the wastes prevented 1t fron1detern1n|n% that the wastes
were ineligible for land disposal, which contributed to the
actual disposal in a leaking unit above the area’s sole source of
drinking water. The violation has a substantial adverse effect
on the procedures for inplenenting the LDR program because
testing to assure conpliance is critically inportant. The
violation may also pose a substantial risk of exposure to
hazardous waste.

_Extent of Deviation. Mjor - Conpany ¢’s waste anal ysis
plan is deficiant in not explicitly requiring any testing to
determne if wastes are restricted, as evidenced by the resulting
shipments trom Conpany ¢ which failed to identify fheir waste as
restricted. sueh defjciency is particularly significant where
t he wastes are very diverse, as is the case here, because in the
absence of reliable test results it is very difficult, if not
i npossi ble, for Conmpany Cto conply with the § 264.13 _
requi rement that the operator obtain ®“all the infornation which
must be known to [nmanage] the waste in accordance with . . . Part
268."

AHQ Tneating Hazardous Waste Prior to Cbtaining_Adeguate
Wast e | ysis Data as Required by § 264.13(a): Potential for

Harm - Myjor. Extent of Deviation - Mjor.
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(d) Failure to Maintain § 268.7 Paperwork in Operating
Record as Required by § 264.73(b): Potential for Harm -
Mderate. Extent of Deviation - Mjor.

(3) Gavity-based Penalty
(a)  Failure to Send Accurate § 268.7(b) Notifications and

Certifications:  Mjor potential for harm and na%or extent of
deviation |eads one to the cell with the range of $20,000 to

$25,000. The mid-point is $22,500.

b) Failure to Test Restricted Wastes as Required by ss
268. 7(b) "and 264.13(a): Nh{or potential for harm and major “extent
of deviation |eads one to the cell with the range of $20,000 to
$25,000. The nmid-point is $22,500.

Total Penalty Per Shipment: $22,500 + $22,500 = $45, 000.

Since these violations were repeated once every nonth for
12 nonths, the above Penalty.flgure shoul d be nultiplied by 12,
to yield a total penalty (prior to application of adjustment
factors, addition of nulti-day conponent, and addition of
econom ¢ benefit conponent) as foll ows:

Penalty Subtotal: $45,000 x 12 = $540, 000.

(4) Milti-day Penalty Assessment - Because each violation is
viewed aslidependent and noncontinuous, no nulti-day assessnent
was made.

(5) Econom c Benefit of Nonconpliance - Conpany C avoided a
nunber of costs in committing the violations noted in f2£(a) and
(b) above. These included (1) the costs of forns and [abor
necessary to conﬁlete the forms notifying and certif |n? to
Conpany Z that the wastes were or were not appropriate for |and
disposal, and (ii) the costs of waste analysis necessary to
determne the eligibility of the wastes for |land disposal. A BEN
analysis (copy omtted for purposes of this exanple) of these
avoi ded costs was perfornmed and indicated that Conpany C reaPed
an econom ¢ benefit of S12,500 fromits failure to comply with
the two requirenments in question ($2,500 for the violations

_ 13 Where, as here, a facility has through a series of

I ndependent acts repeatedly violated the same statutory or

regul atory requirenent, the violations may begin to,cJosejy
resenbl e nulti-day V|o1at|ons in their nunber "and simlari % to
each other. In these circunstances, enforcenent personnel have
discretion to treat each violation after the first in the series
as nulti-day violations (assessable at the rates provided in the
nulti-day matrix), if to do so would produce a nore equitable
penal ty cal cul ation
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3§?E§)ia?4in (2)(a) and $10,000 for the violations noted in

6) application Of Adiustment Factors for computation of the
Complaint Ampunt

—

(a) CGond faith efforts to comply - As soon as Conpany C's
Evanston facility learned of its obligation to submt § 268.
forms, it began submtting such forns.” However, evidence
denonstrates-that efforts-to comply were weak because Conpany C
made no effort to ensure the accuracy of such subm ssions. "Even
I f such subm ssions had been accurate, Conpany Cs actions would
have been only those required by the regulations. No justifica-
tion for mitigation for good faith efforts to conply exists. No
change in the $540, 000 penalty.

b of wi and/or negligence - The prior
knomdeédg o% %He § 26§.} requirenments by Conpany c’s othé}

facilitres is evidence of negligence becausq a_ prudent ponpany
woul d advise all its facilities of the aﬁpropr|ate requirenents,
especially after one of the company’s other facilities recently
had been Tound liable for simlar violations. Based on these
facts, an upward adjustnment in the amount of the penalty of 10%
is justified. $540,000 x 10% = $54, 000.

(c) Historv of noncompliance No evidence denpnstrating
that Conmpany C has had any simlar previous violations at the
Evanston facility has been presented. However, Conpany C
operates other commrercial treatment facilities, at [eaSt one of

ich recently has been found liable for simlar violations.
Based on these factors, an upward adjustnent in the penalty is
justified. However, because the upward adjustment is accounted
for in (6)(b) above, such adjustnment will not be duplicated here.

(d) other adjustment factqns. Since this conputation was
for ﬁurposes_of determ ning the amount Of the penalty to propose
in the complaint, no further consideration was given to possible

14 Conpany C was not itself under a legal obligation to
treat the wastes in %uestlon to the BDAT levels mandated by the
| and disposal restrictions; but it nevertheless reaped an
econom ¢ benef!t_by n1srePresent|ng to CbnpanK Z that these
wastes were eligible for [and disposal when they were not. Had
Company C accurately represented to Conpany Z the truth - that
the wastes needed to be treated before being landfilled -,
Conpany Z woul d undoubtedly have inposed a higher disposal fee on
Company C. EPA could in i1ts discretion include the excess
profits Conpany C earned through msrepresentation in its
cal culation of the economc benefits enjoyed by Conpany C as a
result of the violations specified in 2(a¥ and 2(b).
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downward adj ustnents. At the same time no reason to adjust the
penaltydanPuwt upward based on the remaining adjus,tnent factors
was evident.

| 7| Final Conplaint Penalty Anount

. Upwar d Economi ¢ Tota
Gavity base  Adjustnent Benefi t Penalt%
$540,000 +  $54,000 + $12,500 = $606, 500

. Since a penalty of $606,500 would exceed the statutory
maxi num for 24violations (24 x $25,000 = $600,000), the penalty
%gggnaoéo be sought in the conmplaint was ad justed downward to

(8) Settlement Adiustments

~ After issuance of the conplaint the Region uncovered no
basis for recalculatlng the gravity-based, nulti-day, or economc
benefit conponents of the penalty Sought in the conplaint.
However, based on information availabl'e to it (including that
provi ded by Company C) the Region did consider certain downward
adj ustments in the penalty anount.

(a) ith eff ¥:. Tha company did not
present an e Region did not find any grounds, for reconsidering
Its initial conclusion that downward adjustment based on the
conpany’s good faith efforts at conpliance was not justifi ed.

(h) _Wj igence. Although the
conpany argued that its lade of knowl edge regarding |and ban
requi rements indicated a lack of Wl lfulness during the first 6
mAanths +tha "iA'IabiAns ~Aantinged thg D%gi'nn Aen1 |ned AR r
the penaity downward because to do so would encourage or reward
i gnorance of the lau.

(c). History of non-compliance. N0 I‘eason Was presented to
address this issue differently than it had been in computing the
complaint anount of the penalty.

(Q Ability to pay. Conpany c¢ made no clainms regarding
ability to pay.

(e) Environmental projects. Conpany c did not propose any
.€NnVironmental projects.

. (fgb ) ' In reviemﬁn? its liability case
agai nst nmpany C the Region determned that There were major
weaknesses in its ability (i) to tie a nunber of the 24 druns
di scovered at Conpany z‘s landfill to Conpany C, and (ii) to show
that all the druns contained FOO2 solvent. The Region concluded
that in light of these evidentiary weaknesses it was unlikely
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that it would be able to obtain through litigation the anount of
the penalty it had sought in the conplaint. Since these .
evidentiary difficulties adversely affected the Region's ability
to Prove violations related to 4 of the 12 %or one-third of the)
monthly shipnents, the Region decided that for settlement
purposes it was willing to forego roughly one-third of the tota
proposed penalty ampunt. Accordingly, the Region decided to

adj ust the amount of the penalties sought for the violations
identified in 2(a) and (b) above downward by $100,000 each based

on mtigative risk
(9) Final Settlenent Penalty Amount:

Gavity- Upwar d Economi ¢ Downwar d Tota
Base Adj ust nment Benefit Adj ust nent Penal ty

$540,500 + $54, 000 + $12, 500 - $200, 000 = $406, 500

‘



A

Co

mpany Nane companv C - Evanston rFacility
Addr ess
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PENALTY COVPUTATI ON WORKSHEET

RequiTenent Vi ol ated to send accur

notjiflications and certi fications

20

10.
11.

PENALYY AMOUNT FOR COMPLAINT
Gavity based penalty frommtrix.. ($22,500 x 12)..$270. 000
(a) Potential for harm. . . . . . . . . paior
(b) Extent of Deviation . . . . . . . . . . . . . . . 4., ....Dador

Sel ect an amount from the appropriate multiday

matrix cell . . N/A_
Miltiply line 2 by number of days of violation

mnus 1. ; ; ; ; ; ; ; ; ; - NZA
Add line 1 and line 3. . . . . . . . . .$270.000
Percent increase/decrease for good faith . . . . . . . . .. N/
Percent increase for wllfulness/

NEGIQBNCE . . o o Lol
Percent increase for history of

nonconpliance . . . . . . .. R 72
Total lines 5 thru 7. . . . . . . . . . . 10%
Miltiply 1ine 4 by line 8 . ............ cese seses aes $27,000
Calculate Economc Benefit. . . . . . . . . ... ... L8250
Add lines 4, 9 and 10 for penalty amount . . . . . . . . . +.$299,500

to be inserted in the conplaint

* Additional downward adjustnents where substantiated by
reliable information nay be accounted for here.
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1. Gavity Based Penalty

(a) Potential for Harm Major - Because Conmpany c
the receiving ‘facllitv. Company z. that the waste wasS prohibited
from land disposal, Company Z WaS unaware that the wastes were

required t 0 bhe further treated before land disposal. The
giglggion may h a §g§§&§g&iﬁl_ﬂﬂ 1L

O _procge

—+

e VIO a 2 ALT it i

ompan 1 - : ara erize the waste in ord

EQ_éiinlﬂ_ShiL_ﬁLJjL3IQRQlLLJmuEmEﬂ&..LEQLEuJNﬁﬂEﬂB&.&hA&

Company Z has a 1ndgngnQgn;_:gsula&grx_gg;iQA&;sa_SQ

characterize and prop MmnageWasteg 1 [ege|ye& Thus .
[s one f t he

company C S violation actor to Dot entj
for | such risksT)

(attach additional sheets ‘it necessary)

(b) Extent of Deviation Major - Initiallv, Company C did not
merely prepare and send deficient §268.7 notifications/

send

(attach additional sheets IT necessary)

(c) Multiple/Milti-day Because each violation is properly

zis!sd_A§_1Lgspgndsn&_Aq?_n9nsFn;;nn9n1‘_ng_aglss:g%z_ssaeﬂgmgn;
is warranted. Because the violation was repeated 17 times, the

gravitv-based penalty amount is multiplied bv 12,

(attach additional sheets It necessary)

2. Adj ust ment Factors (Good faith, wllfulness/negligence,
history of conpliance, ability to pay, | nvironnmental credits, and
other unique factors nust be justified, it applied.)

(a). Good Faith _As soon as company ‘s Evanston facilitv learned
e oblieat . A ant LLAEE !

forms | However. evidence demonstrates that efforts to comply
were veak W no effort 10 ensure the accuracy
of SuUC 3$810NS Nad Deel

o, Qmpan: C' - onse ould NAVE been o0 s(o1-1- equired




- 95 =

by uSt “if jcatj for mivigation for 0
faith efforts t0 comply €xJStsS..

(attach additironal sSheets IT necessary)

(b) WIIful ness/ Negli gence_y_q_ggfmf%m‘z_ wj has

presented but the prior knowledge of the 208. 7 '

Companv C’s other facilities iS evidence 0l negligence Decause a
lent 13 : ; ——L -

op

ALI_Sﬁ_a.LI_uLx.?.MLgs_:.Lﬁ.ns
WML}%&HV arter one of {he companv’s
t her facillties ad been T ound i
violations. Based on these facts, an upward adjustment in the
amount _of 10% 1S 'ustified.

— (attach additional sheetsS 1T necessary)

(c) History of Conpliance No evidence demodstrating thal company

¢ has nhad any_similar previous vielations at the Evanstcn
1li W S

actors, Al upward aQjUSUMENL in TNe penalty 1s iustified
—DE.QFLHOV\BVGV- use the upward adiustment is accounted fOr in 2. (b)
apeve. we W not duplicate such adiustment here.

(attach additional sheets It necessary)

(d) Ability to pay

N/A

(attach additional sheets it necessary)

() Environmental Proj ect

N A

(attach additional sheets IT necessary)

(f) O her Uni que Factors

N/ A
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(attach additional sheelS IT necessary)

3. Econopac Benefit company C hasS reaped an gggngmi% benefi't by
proper notifications/certifications to company Z, A BEN analvs|S
tcopy omitted for purposes of this example) j,ngécates the
economic benefit Of this violation amounted {0 S2. 500,

(attach additional sheets If necessary)

4. Recalculation of Penalty Based on New Information

N/A

(attach additional sheefs If necessary)
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/

Conpany Name company ¢ - Evanston Facility
Addr ess

Requirement violated 40 CFR §268,7(b) Failure 10 send agccurate
| cificati

iglcations an

SETTLEMENT PENALTY AMOUNT
1. Gavity based penalty frommtrix. ... ..... ... . . . _. $270,000
(a) Potential for harm . . . . . . . . Maier

(b) Extent of Deviation. . . . . . . . . . .. . .. .. ... ...
2. Select an amount from the appropriate nultiday

matrix cel.ll ... ... . . . . . . . N/A
t

3 Miltiply line 2 by number of days of violation

mnus 1 . . . . . . . . . . . . ..N/A
4. Add line 1 and line 3 S270,000
5. Percent increase\decrease for good faith . N/A
6. Percent increase/decrease for

wi || ful ness/negligence ...... : : : .. . 10%
7. Percent increase for _

hi story of nonconpliance. .o N/A

8. Percent increase/decrease fOr
other unique factors . . . . . . . . . . . . ... N/A
(except litigation risk)

9. Add lines 5 6, 7, and 8. 10%
10. Mltiply line 4 by line9 . . . . . . . . .$27,000
11. Add lines 4 and 10* . . . . . . ... ... . ... .... $297. 000
12 . Adjustment amount for environnental . . . . . . ... ... ... ..

proj ect
13. Subtract line 12 from line 11 $297, 000
14 . Calculate economic benefit . . . . . . . .. .. .. .. ... 52,500

15. Add lines 13 and 14 $299,500
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16. Adjustment amount for ability-to-pay . . . . . . . . ... ... . N/A
17. Adjustment anount for litigationrisk . . . . . . . . . . .. - .=$100-,000
18.  Add linesi6and17 . . . . . . . . K0 N/A
19,  Subtract line 18 trom line 15 fr . ... ... .. . .$199,500

final settlement amount

Thi s procedure shoul d be repeated for each viol ation.



l. Gravity Based Penalty

Major - Because Sompany-did
(a) epotentlal for Harm. N0t notifv
wg—mm_thﬁ_thL‘”waste was prohibited

£ . ATed DETOre Jand drsposel
violation mxmmmm adverse aff ect

mennmL‘fm%ﬁwm
tﬁe Was

company 2’S

0 _assure that it 13 mu%w
independent requlatory oblignftinn ko

Company 2z has an i
characterize and properlv manage wastes i|{ receiv

to_the
—_contribuyting ‘
EOT BT At A 18 ang facte T contrimyting (0 (he_pofential Lo po

t

(attach addrtronal sheets IT necessary)

WJMI&EAMMM
Company C substantially deviated from the applicable requirement.

(attach addrtronal sheets if necessary)

(C) Multiple, flulti-day. ‘Bacanee aach vialatimam {c memmaw?
& T e s L AP ACITER Y- ER )41l # RS

viewed as 3 -
ammmmmmmmh

(attach additional sheets if necessary)

2. Adjustum: ractou (Good faith, willfulness/negligence,

history Of | i ance, \
ot her uni que actors mil 'heY; L8 PR ed® NVt "pplden?y Credits, and

(a) CGood Faith. As_soon as Company C's Evanston facility learned

its t it began submittina asuch
Iﬂmumxm;._gy

—Hovever, evidence demonsfrates that efforts

were weak I : v At ———SOmply

of such submisgions. Even if such submissions had been

agcurate. company C’s actions would have been onlv those required




by the - i i for
faith efforts (0 comply exists.

(attach additronal sheets IT necessary)

(b) WIIful ness/ Negligence Asindicated above. [ack of knowledge
of the legal requirement is Not a basiS for reducina {Ne penaltv.

To do so would encourage ignorance of the [aw No evjdence of
SAE7 Taasranames I e e O e e onne of
_ i ! 3! is evidence

facilities of the appropriate :ggnixgmgn%g: i%ﬁ%g%afié :éffi gng

(attach additional shalets IT necessary)

domoany ¢ hds Had any Sim AT e At anston
anv h h i \'4
facilitv has been .presented. ver., C
' i t on r nt |
een d imi v Based 0N
: {s -
However, because the upward adjustment 1S accoun
above, we will Nnot duplicate such adiuystment here

(attach additional sheefs if necessary)

(d) Ability to pay

N/A

(attach additional sheets If necessary)

(e) Environmental Proj ect

NZA

(attach additional sheets if necessary)
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(f) CLheL_nn1%§g.Factors Based on the ' e
1 Mapbility to Show (i) that W
company C’s and (ii) that a runs_contalned FQ)2 solvent,
enalty than

the Region decli ded t0 acceot in sSettlenent a smaller p

that proposed I N the complaint. S'ince the afm_?_ngg

vi ' W adversely alfected one third of the 12
counts ih the complaint. the Region reduced the proposed penalty
amun{ by roughly one third or $100.000.

(attach additronal Sheets 11 necessary)
3. .qunonic Benefit Company C has reaped an econoniC benefit bv

avoiding the costs of materials and labor necessarv (O send
proper Notifications/certifications to Company Z, A BEN analvsis

(attach additional sheefs it necessary)

4. Recalculation of Penalty Based on New Information

N/A

(attach additional sheets IT necessary)
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PENALTY COVPUTATI ON WORKSHEET

Co
AdgTr)ess

any Name company C - Evanston Facility

Requirement Violated 40 CFR §264.13(a) & 268 .7(b). Failure to

test restricted wastes

PENALTY amouNT FOR COVPLAI NT

1. Gavity based penalty frommtrix. .($22,500 x 12)..$270,000
() Potential for harm ceceieieiiieneiennnennnnn. pajor
(b) Extent of Deviation . : : : . major
2. Select an amount from the appropriate 'nultiday
matri X cell N/A
¥ Miltiply line 2 by nunber of days of violdtion
m nus 11 o : : : : : : : . N/A
4. Add line 1 and line 3. . . . . . . . . $270.009
50 Percent increase/decrease for good faith . . . . . . . . . .. .. N/A
6. Percent increase for wllfulness/
negligence. . . . . .. e e 0 10%
7. Percent increase for history of nonconpliance . . . . . . ..N/A
8.* Total lines O thru7 10%
9. Miltiply Iine 4 by line 8 $27.000
10. Calculate Economc Benefit. . . . . . . . . . ... $10.000
11. Add lines 4, 9 and 10 for penalty amount . . . . . ..econ. ,$307.,0200

to be inserted in the conplaint

+ Additional downward adjustnents where substantiated by
reliable information may 'be accounted for here.
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NARRATIVE EXPLANATION TO SUPPORT COMPLAINT AMOUNT

1. Gavity Based Penalty

(a) rI?otentti al for Harm Maj - Cc fai t
t wast es ven z from i hat §‘gg
wastes were ineligible for land disposal ., which contributed to

IM_Q?_QHD.QSALLD_A_M |_di ' eaking um.‘tr- above (he ’ .
%Luﬁmm&mg_wali_rm violatlon has a subsfant I‘§|
adverse effec

on the procedures Ol amplementing the LDR program
i i iti 1 .

pecause testina

(attach additional sheets IT necessary)

(b) Extent of Deviation Major - C’s te analysis
ls substantially defj n_not exp equiring any
testing 1O determine WASLes are rest: ed, as evidenced b he
resulting shipments 0m Company C which failed t 0O identifv the

w 3 s
Sianificant Gherc ihe uAS : Masles ire very diverse s tElYhe i
[ E— .

het%a Itgga; dif if n ible, t0 COmp ly
wth the S?264.13 t btain "all of
t1'on g'qi
W t

the 1 nform ch 1 the waste 1in
accordante . Part 268."

(attach additional sheets IT necessary)

(c) Multiple/Multi-day Becayse each violation 1S properly viewed
aS independent and noncontinuous, N0 multi-day assessment is
warranted. Because the violation was repeated 12 times, the

ity- v 12,

(attach additional sheets It necessary)

20 Adjustment Factors (good faith, willfulness/negligence,
history of conpliance, ability to p a%/ e nvironnmental credits,
and other unique factors nust bo justified, if applied.)

(a) Good Faith No good faith efforts to comply have been made.
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(attach additional sheetsS IT necessary)

(b) WIIful ness/Negligence ng eviolence of willfulness has been

of the 268 7 reuuwenrents by

Ihe COompanvy'’s

.) ’ » 3 » f r . -
Vi oi atlons. Based on these factors. an uoward adjustnment 'n the
amount Of 10% is 'ustified.

0 ] s !

(%) History of Conpliance ug_esu_denge_dgmgnm;mg_tﬁimu
C * .

as had anv

similar previous violationg at the Evanston
facility has been voresented ﬂgggver ggmpgnx C operates other
commercial freatnent facilities, at |east one of i cently

ctors r i is justified.

HoWever. Decause r ted for 'n 2. (b)
above, we will not duplicate sucnh adijustment Nere.

(attach additional sheets IT necessary)

(d) Ability to pay

N/A

(attach additional sheets 1f necessary)

(e) Environnental Project

N/ZA

(attach additional sheets IT necessary)

(f) G her unique Factors

N/A

(attach additional sheets if necessary)
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3. Economic Benefit c_reaped an nonm ¢ benefit by
idiig'bhe costs of waste is needed to deternmine the
eligibility of the wastes for land disposal. A BEN apalvsis
(coov onmitted for purposes of this example) indicates the
economj i i v i i

(attach additional sheets if necessaryi

4, Recalculation of Penalty Based on New | nformation

FAV AN v Y

(attach additional sheets IT necessary)
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gggp ny Nane Company C - Evanston Facility
re

Requirenment Violated 40 CFR §264.13(a) & §268.7(b) Failure [0
tegt restricted wastes

3*

10.
11.
12.

13.

14.

SETTLEMENT PENALTY AMOUNT

Gravity based penalty frommatrix. .($22,500 x 12). .$270 000

(a) Potential for harm Major

(b) Extent of Deviation Major
Sel ect an amount from the appropriate multiday

matrix cell . N/A

¢

I\/Ultlply line 2 by nunber of days et V|0Iat|0n
Mws!l T o RN /) |

Add line land line 3. . . . . . . . L — $270,000
percent increase/decrease for good faith . . . . «.ee ... N/A
Percent increase/ decrease for
wi |1 ful ness/negligence,, . . . . 10%
Percent increase for
history of violation. .N/A
Percent increase/decrease for
ot her unique factors . . . . . . . . . .N/A
(except |itigation risk)
Add lines 8, 6, 7, and 8. ... ... ... ... ... ... 10%
Miltiply 1ine 4 by line 9 . . . . . .. . uco. ......$27,000
Add lines 4and 20..... . . . . . ... .. ... . . . . .$5297.000
Adj ustment amount for environmental . * N/ZA_
proj ect
Subtract line 12 fromline 11 : : .$297, 000

Calcul ate economc benefit . . . . . . . . .. ) .$10.000
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15. Add lines 13 and 14 $307.000
16. Adjustnment amount for ability-to-pay . . . . . . . ... ... . N/A

17 . Adjustment amount for litigationrisk . . . . . ... ... ... S100,000
18. Add lines 16 and 17. N/A

19. Subtract line 18 fromline 15 for . . . . . . . . . . . .. . $207.000

final settlenent anount
This procedure should be repeated for each violation,
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NA Sup-_smuﬂl‘l—mm

G avi

. ty pased penalty

potential f or Harm Maior - company C’s COmB ST failure to
t

£
o
e

aﬁncrd

e ——

P W
_ (a;:ach additional

——

(c) Multiple/nuiti—day _ view

~ravi

P P

e

— ttach a ditional ¢

heets if necessary

anmm—

2* Adjustn.nt pFactors (good faith, ““"nlness/negligeu:f-,

. Wisizero

ey of comlinnet b 10 ey, NI ONTEQLSL Gresice: "

(a) Good Faith mads

—— —
—etach zaaitional sﬁe‘(;tr;_ it mackassn)
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(b) willfulness/Negligence As indicated above. |ack of knowledge
of the legal requirement

in not a bagi% [0l reducing the penalty.
Te dO SO would encourage ignorance of t he 1aw _No evjidence of

willfulness has been ngésgsggé_QDL_ﬁgg_?IlﬂF,KﬂQ_lgdgg_ﬂL_&ng
268.7 Tequirenents pv company C’s other I'ties 1s evidence of

(¢c) Hstory of Conpliance ng evidence nggng%ﬁg;ihg t hat company
¢l had imil vi iolati e E
ili H ompanV C operates other

commercial treatnent facif{iri'es. at least one of w
nas been_found liable fOr similaz VI ol at1 ons. Based 0N these
var d ! ] —=s Tfied

Homever b use t upw is accouhted [ in 2. (b
abeve. We will i i

(attach adaitional sheets IT necessary)

(d) Ability to pay

N/A

(attach adaitional sheets IT necessary)

(e) Environnental Project

N/ZA

(attach additional sheets If necessary)
(f) Other Unique Factors Based on the litigationrisk posed bv
=4S ! i 2 -2l0% 1 ot- - s QI UN Nel1 &

1ion dec to acce - 1¢ 3 1tv

\'4 ird the - i
the by 0. 000.

(attach additional sheets if necessary)
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3* Econom c Benefitfww_t_u
osts 0

WaAS B ana g i neeged O ge€ -’!!.; h

avoiding the ¢
eligibjlit he wastes and disposa A BEN ana
. Fthi le) indi l
attributa to these vi i IS S10 0.

(attach additional sheefs if necessary)

4. Recalculation of Penalty Based on New Information

N/A

)
(attach additional sheefs If necessary)




