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Notice of I'roposed Assessment of Civil I'cndty 
I'ernlit No.  C'OR I ORK8k 

I)c;lr Ilcgistcrccl Agent: 

Iincloscd is a tlocument cntitlccl Pcnaltv Complaint and Notice of Opportunitv fhr I Iearinr 
('-('omplaint"). 'I'hc Ilnilcd States Finvironn~enti~l Protection Agency ("EI'A") is issuing this 
Complaint against I~lunt Building Company. Ltd. ("licspondcnf') f'or the I3~1ckley I~lousing 
1'ro.jcct pursuant to section 300  of the  Clean Water Act ("Act!'). 33 I1.S.C. $ 1310. In the 
('oniplaint. lil'i\ alleges that Ilespontlcnt violated sections 30l(a)  and 402(p) ol'thc Act. 33 
l J.S.('. $$ I .3 I I ( a )  and I3?2(p) ;rnd the storm water requircmcnts specif ed in EPA perniit No. 
C:O111013K81-'. The Complaint proposes that 3 pcnalty of $73.000 be assessed against 
Ilcsponclent Ihr these violations. 

Y ~ L I  have the rjg11t to ;I hearing to contest the factual allegalions in the Complaint or the 
approprintcncss ol'the proposcd penalty. We have enclosed a copy o r  40 C.F.R. part 22. which 
idcntilics the procedures I'I'A li)llows in administrative civil penalty assessments. 

Ifyou wish to contest the allegations in the Complaint or the penalty propoued in the 
<'onipl;tint, you must file an ;inswcr within thirty (30) (lays of your receipt of the enclosed 
C'onipl:iint to the El'A Region 8 Me;tring Clerk at the following address: 

Ilcgjonal I learing Clerk (8RC) 
l1.S. EPA. Region Vlll 
I505 Wynkoop St. 
I)cn\cr. Colorado 80202-1 129 



Ifyou do not file an answer within 30 days [see 40 C.F.R. 8 22.15(d)]. you may be found 
in delhult. A defhult judgment may impose tlic full penalty proposed in the Complaint of 
$73.000. 

EPA encourages settlement of these proceedings at any time prior to a formal hearing if 
the settlement is consistent with thc provisions and objectives of the Act and applicable 
regulations (See 40 C.F.R. 22.18). I fa  mutually satislhctory settlement can he reached. it will 
be formnli~ed in a consent agreement signed by you and the delegated authority for EPA. lJpon 
final approval of thc consent agreement by the Regional Judicial Officer. Respondent will be 
bound by the terms of the consent agreement and will waive its right to a hearing on, and judicial 
appeal of. the agreed upon civil penalty. You have the right to be represented by an attorney at 
any stage of the proccedings. including any informal discussions with EPA. 

A Small h s i n e s s  Rcgulntoly Enforcement and Fairness Act (SHREFA) information sheet, 
containing information on compliance assistance resources and tools available to small 
businesses. is enclosed with this letter. SBRI3:A does not eliminate your responsibility to 
comply with the Act and respond to this Complaint. 

If you have any qwstions regarding this letter. the enclosed Complaint. or any other 
mattcrs pertinent to compliance with the Act, the most knowledgeable people on my staff 
regarding these matters are Amy Clark. Environmental Scientist. at (303) 3 12-7014 or 
I.orrnine Ross. Enfol-cement Attorney, at (30.7) 3 12-6888. if yo^^ arc represented by an attorney. 
or to rcqucst a settlement confi.rence. please call 1,orraine Ross. Please note that arranging for a 
suttlement niccting does not relievc you of the need to file a timely answer to WA's Complaint. 

Sincerely. 

4~ 
,,/ ,, 

Eddie A. Sierra 
Deputy Assistant Regional Administrator 
Office of Enforcement, Compliance 

and Environmental Justice 

I:nclosures: 
1 .  Penalty Complaint and Notice of Opportunity for Hearing 
2. Consolidated Rules of Practice (40 C.F.R. Part 22) 
3. Small Business Regulatory Enforcement and Fairness Act Information 



cc. I ina Artcm~s. Regional I-lcaring Clerk 
Jade L. Wade. Environmental Flight ChieE Bucklcy AI:B 
Steve Stark. HQ AFCEEIHDP 
Jeff Colc. I'rojcct Manager. Ilunt Buildiny Company, Ltd. 
I'om Gorc. Acting Erosion Control Coordinator, City of Aurora 
.lames Martin, trxecutive Director. Colorado Department of Public I lealth and 
Environment 





WITH THE ALLEGATIONS ANI)/OlI I'IIOI'OSED PENALTY. IT MAY ALSO 
IIESlJLT IN A DEFAIJLT .JlJDGMENT AND ASSESSMENT OF THE FIJLL 
PENALTY I'IIOI'OSED IN THE COMPLAINT 011 THE MAXIMUM PENALTY 
AIITHOlII%EI) BY THE ACT. 

QUICK I<ESOLUTION 

0. Jicspondcnt may resolve this proceeding at any time by paying the penalty amount 
proposed in this complaint. Such payment need not contain any response to, or admission 
of. the allcgations in this complaint. Such payment waives Respondent's right to contest 
the allcgations and to appeal any linal ordcr resulting from this complaint. See section 
22.1 8 of the liules of I'ractice for more explanation of the quick resolution process. 

SETTLEMENT NEGOTIATIONS 

7. llPA encourages informal settlement conferences. If Respondcnt wishcs to pursue the 
possibility of settling this matter, or has any othcr qucstions, Respondent should contact 
Lorraine Ross, Enlhrccment Attorney, by telephone at 1-800-227-8917; cxtcnsion 6888 
or 303-3 12-6888, or by mail at the address below. Please note that contacting this 
attorney or requesting a settlement conference does NOT delay the running of the 
SO-dly period for filing an answer and requesting :I hearing. 

GENERAL ALLEGATIONS 

The following general allegations apply to all times relevant to this action and to each 
count ofthis  complaint: 

In ordcr to restore and maintain the integrity of the nation's water, section 301(a) of'thc 
Act, 33 I1.S.C. 8 131 l(a). prohibits the discharge of any pollutant by any person into 
navigable waters, mless  authori~ed by certain other provisions o f the  Act. including 
section 402, 33 1I.S.C. $1342. 

Scction 402 of the Act, 33 U.S.C. 8 1342, establishes a National I'ollutant Discharge 
I-iliminarion Systcni (NPDES) program, under which EPA and, upon receiving 
authorization from BPA, states niay pennit discharges into navigable waters, subject to 
specific terms and conditions. 

Section 402(p) of the Act, 3.3 IJ3.C. ji 1342(p). requires that any ciischargc of stor111 
watcr associatcd with an industrial activity must comply with the rcquircmcnts o f  an 
NI'IIES permit. 

As tiircctcd by section 402(p) of the Act. 33 U.S.C. $ 1342(p), EPA has issucd 
regulations that further deiine requircrncnts for NI'DES permits for storm water 
discharges. Thc regulations include those codified at 40 C.F.R. part 122.26. 



T:lJA's rcgulntions dclinc discliargcs associated with industrial activity to include 
construction activity, with exceptions not relevant here for some sitcs that disturb less 
than five acres. 40 C.F.R. g 122.26(b)(14)(x). 

Iil'A's regulations require each person who discharges storm water associated with 
construction activity to obtain covcrage ~ ~ n d e r  either an individual permit or a 
promulgated general permit. 40 C.F.R. $ 122.26(c). 

Rcspondcnt is a Tcxas corporation and is doing busincss in the State of Colorado. 

EPA retains NI'DIJS program implementation on all i'edcral lands in Colorado. 'l'lic 
Buckley Air 1;orce Base is on Scdcral land. 

I<fkctivc July 1,2003, I'PA issued a general NPDCS perniit authorizing discharges ol' 
storm water associated with construction activities, if done in co~npliancc with the 
conditions of the permit. I'ermit no. COR1000F ("Pennit"). 

Rcspondenl is a "person" as that term is defined in scction 502(5) ofthe Act, 33 U.S.C. 5 
1362(5), and 40 C.F.R. 4 122.2. 

As a "person." Respondent is subject to the requirements of the Act and 40 C.F.R. part 
122. 

Rcspondcnt owns andlor ha4 been engaged in construction activities at a facility known as 
thc Uucl\lcy [lousing I'rolccl which is located at 44 North Airport Blvd., Buckley Air 
Force Base, Colorado. 8001 1. 

At its Ihcility. Respondent's construction activities have disturbed over five acres 

'l'he runofl'and drainagc Srom Rcspondent's facility is "storm water" as defined in 40 
C.F.R. $ 122.26(b)(13). 

Storm water contains "pollutants" as defined by scction 502(6) orthe Act, 33 U.S.C. 4 
1362(6). 

Storm water, snow rnclt. surface drainage and runoff-watcr has been leaving 
Ilespondent's facility and flows into the City of Aurora's municipal separate storm sewer 
systcm ("MS4). Bucklcy MS4, or directly to Cast Toll Gatc Creek. 

'l'he City of Aurora's MS4 located at the Buckley Ho~~sing  Pro,ject construction site 
ultimately discharges by gravity flowto Granby Ditch. Granby Ditch flows to an un- 
named man-made rescrvoir near the intersection of6'" Avcnue and Buckley RoadiAirport 
I3oulcvard. Thc reservoir ultimately discharges to East Toll Gate Creek. The Ruckley 
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MS4 located at the Ruckley I-lousing Project construction site discharges to East Toll 
Gate Crcck. l.;ast 'l'oll Gate Creek flows to Toll Gate Creek, Toll Gate Crcek flows to 
Sand Crcck. and Sand Creek flows to the South Platte River. 

The East Toll Gate Crcck is considered a relatively permanent waters and is thcrcforc a 
"waters of the [Jnited States," as defined by and 40 C.F.R. $ 122.2. 

'l'l~c storm wirter runoff from Respondent's facility is the "dischargc of a pollulant" as 
defined by section 502(12) of the Act. 33 U.S.C. $ 1362(12) and 40 C.F.R. 5 122.2. 

Ilespondent's construction activity at its facility is a "point source" as that term is defincd 
in section 502(14) of thc Act. 33 U.S.C. 1362(14) and 40 C.l;.li. 9 122.2. 

Construction activities disturbing over five acrcs began at Respondent's fi~cility in April 
of2005. 

On August 10,2006 and March I9 and 22,2007, aothorized lil'A cmployecs entered 
Respondent's l jcil~ty and, with the consent of Respondent, inspected the facility for 
compliance with the Act and EPA's regulations. 

On March 3 1, 2006. April 25. 2006, June 30,2006, January 10, 2007, February 20. 2007, 
March 5,2007, and June 11,2007, C ~ t y  of Aurora cmployces entered Iiespondent's 
Ihcility and inspcctcd the facility. 

Section 301 of the Act and the storm water regulations at 40 C.F.K. S 122.26 require that 
a stormwater permit be obtained for construction activity including clearing, grading and 
excavation disturbing at least five acres. Respondent is covcrcd under the GPA general 
construction permit and subject to its tenns and conditions. 

Pursuant to scctio~i ?09(g) of the Act, 33 U.S.C. $13 IO(g), EPA has consulted with Janies 
Martin. Executive Director, Colorado Department of Public Health and Environment, 
regarding assessment of this administrative penalty by furnishing a copy of this co~nplaint 
:~nd inviting him to comment on behalf of the State of Colorado. 

COUNT 1 

Respondent failed to conduct inspections as required by the I'cnnit. Inspections arc 
required to be conducted every 7 days per thc Pcrmit and Respondent's Storm Water 
Pollution Prcvcntion Plan (SWPPP). Respondent failed to inspect 28 tinlcs within 7 days 
during June 2005 through April 2007. 

Rcspondcnt's Ikilurc lo conduct inspections as required by thc I'ermit is in violation of 
the I'ermit and therefore constitutes violations of tlic Act. 33 U.S.C. $$ 1310 and 
134?(p). 

Page 4 of 8 



35. At the time of131'A inspections, Respondent's SWPPP did not contain the hllowing 
required components: propcr identilication of the responsible person. total area of soil 
disturbance, best management practices ("BMPs") bcing implerncnted and an updated 
scqucncc of activities. 'l'lic Permit requires Respondcnt's SWI'I'I' to contain these 
components. 

36. Rcspondcnt's I'ailurc to dcvclop a complete SWI'PI' as rcquired by the Permit constitutes 
violations of thc Act. 33 U.S.C. 5 1319, $ 1342. 

COUNT 3 

37. Thc Permit requires Rcspondcnt to implement BMl's in order to minimize the impact of 
Rcspondent's construction activities on waters of the U S .  At the time of I7PA and City 
ol' Aurora inspcdions, the following BMI's were not in place or were not being 
maintained: BMPs for erosion and/or sediment controls on slopes and banks, silt fencing, 
culvert protcction. inlet protection, outlet protcction, vehicle track out pad. and good 
housekeeping. 

38. 12cspondcnt's failure to implement BMl's as required by the Pcrmit constitutes violations 
o f thc  Act. 33 (J.S.C. $ 1319, $ 1342(p). 

I'IIOI'OSED CIVIL PENALTY 

39. Section 30O(g) of the Act, 33 U.S.C. g 13l9(g), as adjusted by the Federal Civil Penalties 
Inllation Adiustment Act of 1900 and 40 C.F.R. pal-ts 19 and 27, authorizes the I3'A to 
assess a civil penalty of up to $27,500 pcr day, for each violation o r the  Act occurring 
after Jmia ry  30, 1997 and prior to March 15,2004, and $32,500 for each violation 
occurring on or after March 15, 2004. Section 309(g)(3) o f the  Act requires EPA to takc 
into account the following factors in assessing a civil penalty: thc naturc, circumstances, 
extent and gravity of the violation(s) and, with respect to the violator, ability to pay, ally 
prior history of such violations, degrce o f  culpability, any economic bcnelit or savings 
gained Srom thc violation, and such other factors that justice may require. 

40. In light ot'the statutory filctors and the specific facts of th is  case. EPA proposcs that a 
penalty ofX73.000 be assessed against Respondent for the violations alleged above, as 
explained helow: 

Nnt~~rc .  Circ~~mstiinces. I'xtent. afil(&avity of Violations 

Rcspondcnt began construction at tlic fzlcility in April o f  2005. The BPA inspcclions 
conducted on August 10. 2006 and March 19 and 22, 2007 found that the SWPPI' did not 
d q u a t c l y  dcscr~bc the BMPs that would bc implemented at the site. Thc SWPPP did not 
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contain 1111 the requircd information as outlincd in the pennit including proper identilication of 
thc rcsponsiblc pcrson. total area of soil disturbance, RMPs being implemented and an updated 
scqucncc olnctivitics. The EPA and City of Aurora inspections revealed the following BMPs 
were not in place or were not k i n g  maintained: BMPs for erosion andlor sediment controls on 
slopes and banks. silt lkncing, culvcrl protection, inlet protection, outlct protection, vehicle track 
out pad, and good housekeeping. The lack of BMl's resulted in scdinicnt loading into the 
detention ponds that discharge to East 'l'oll Gate Crcek and the Aurora MS4. Sediment was also 
obscrvcd on Nucklcy Roatl/Airport Boulevard. The EPA inspections also found that storm watcr 
inspections have not been conducted by the facility as required by the permit. 

This Complaint is the first e~iforccmc~it action EPA Region 8 has issued to liespondent 
requiring compliance with the applicable storm water regulations. 

Respondent has a copy of the storm water permit, and should have been aware of all the 
rcqulrcmcnts therein. During multiple inspections by EI'A and City of Aurora, Respondent was 
provided information on compliance concerns and permit requirements. flowever, violations 
continued at the site. 

Economic Rcnclit 

Rcspondcnt received an cconomic benefit from its Ihilurc to comply with the storm watcr 
clischargc permit. Specifically. Respondent benefited by not spending thc rcquircd l i~nds to 
install and maintain the necessary BMPs (storm drain inlet protection. scdinicnt and erosion 
control, vehicle track out pad), conduct the required inspections, and to develop a complete 
SWP1'1'. I P A  may seck additional information regarding this factor. 

Abilitv to Pay 

EI'A did not rccluce the proposed penalty clue to this factor, hut will consider any 
ncw inforn~ation thc Ilespontlent may present regarding Respondent's ability to pay the 
p c n d Q  proposed in this complaint. 

Other Matters that Justice may Rcouirc 

EI'A is making no adjustments regarding these factors at this time. 

1 .  As required by section 309(g)(4) o l t h e  Act, ?I3 {J.S.C. $1319(g)(4), prior to assessing a 
clvil penalty. EI'A w ~ l l  provide public notice of the proposed penalty and a reasonable 
opportunity for the public to comment on the matter and, if a hcaring is held, to be hcard 
and present evidence. 
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Iftherc is 3 hearing on this mattcr, it would be before an administrative law j ~ ~ d g c  (AM),  
who will be rcsponsiblc tbr deciding whether CPA's proposed pcnalty is appropriate. 
'l'hc AL.1 is not bound by thc penalty proposed by EPA and may assess a penalty abow 
the proposed amount. up to the $32,500 per day per violation authorized by thc Act. 
'1-0 discuss scttlc~ncnt or ask any questions about this case or process, the Respondent 
should contact Lorraine Ibss. Enforcement Attorney. by telcphoning 303-3 12-6888, 
or by witing to the addrcss below. 

United States Environ~ncntal Protection Agcncy 
Region 8, Office of Enlbrcenicnl, Compliance and 

Environmental Justice, Complainant 
1595 Wynltoop Street (BNF-I,) 
Denver, CO 80202 

_-- -. < '7 - l .  , .. .. .- - 1 " , . ,  -. ,, -7 By: ?.::/L:",.:../~"-e.t-. 1,. , , , . . .~~ 
&s Eddie A. Sicrra 

8' 
&. Deputy Assistant Rcgional Administrator 
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CER7'II:ICATE O F  SERVICE 

1 certify Illat on the dale [luted below, 1 sent by certified mail, return receipt rcqucstcd, a 
copy of the  fore~oing I'ENAL'I'Y COMPL,AIN'I' AND NO'flCE OF OI'PORTUNII'Y 1011 
I IIJAIIING, and a copy of the Consolidated Rules of Practices Governing the Administrative 
Asscssmcnt of Civil I'cnaltics and the Revocation or Suspension of I'crnmits. 40 C.F.R. Part 22, 
10: 

'The Corporation Company 
IIcgistcrcd Agent for Hunt Building Conmpany, 1,td 
1675 Broadway St., Suite 1200 
I>cnvcr. CO 80202 

1 fullher cel-tify that on the same dale below I sent by certified mail. return rcceipt 
rcqucstcd, a copy ui'tllis document to: 

James R. Martin 
Colorado Dcpartmcnt o l h b l i c  I-lcalth and Environment 
4.300 Clier~y Creek Drive South 
I h v e r .  CO 80246-1 530 

The original and one copy were hand-delivered to: 

Tina Artemis 
Regional I Iearing Clerk 
U.S. I<nvironmentd Protection Agency (8RC) 
1595 Wynkoop Street 
Dcnvcr. CO 80202-1 129 
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