
UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION B

1595 Wynkoop Street
DENVER, CO 80202-1129

Phone 800-227-8917
hllp:lIwww,epa,gov/regioo08

Ref: 8ENF-RC

Ms. Robin Bullock
Northwest Regional Manager
Allantic Richfield Company
317 Anaconda Road
Butte, MT. 5970 I

Dear Ms. Bullock:

Re: Notificlltion of Ch:lI1gc of Address for 51 bmittnl
of pnymcnt for Past H.csponsc Costs am Future
Response Costs incurred al the Georgetm n
Railroad Superfund Site and associated wi , the
Administrative Order all Consent (AOe), locket
No. CERCLA-08-2008-0006.

This letter is in regards to the AOe for a Time Critical Removal at the Georgetc vn
Railrond Bed Site located in Deer Lodge County, MT. This AOC (Docket No. CERCI A-08
2008-0006) is effective July 18,2008. In Section XV. Payment of Response Costs, PI 'agraph
#49 and Paragraph #50 Payment of Future Response Costs, the address of the bank to r ;;eivc
payment via certified or c{/~'hier 's check has changed. EPA 110 longer has an account, ith
Mellon Bank, the Bank originally stated in the AOe. Instead, please send payment via 'cnificd
check or Cashier's check to the following address:

CIIECK PAYMENT

lISen' via Regular Mail:
US Environmental Protection Agency
Superfund Payments
Cincinnati Financc Center
PO Box 979076
St. Louis, MO 63197-9000

/fSenl via FED EX and other non-Postal·Service express mail:
U.S. Bank
Government Lockbox 979076
US EPA Superfund Payments
1005 Convention Plaza
SL-MO-C2-L



SI. Louis, MO 63101
314-418-1028.

Thank you for your cooperation ill this matter.

a~)/~
Virgmia G. Phillips
Site Enforcement Specialist

2 *Printed. I Recycled Paper
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I. JURISIlICTlON ANIl GENERAL PROVISIONS

1. This Administrative Settlement Agreement and Order on Consent C"Settlcmcl t
Agreement") is entered into voluntarily by the United States Environmental Protection I gcncy
("EPA"), the United States Department of Agriculture, Forest Service (UForest Servicc'~

(together referred to as the "Federal Agencies"), and Atlantic Richfield Company (ARO ) or
Respondent). This Settlement Agreement provides for the performance of a time critica
removal action by Respondent and the reimbursement of certain response costs incurred )y the
United States at or in connection with the property located in Deer Lodge County, Sccti( ns 4,8,
9, 16. 17, 18 and 20 of Township 5 North, Range 13 West, Montana, including the Geor ,etown
Repository (the "Georgetown Railroad Site" or the "Site"). A relatively small portion 0) the Site
is located on National Forest Systcmlands ("NFS lands"), within the Beaverhead/Deerl, :lgc
National Forest.

2. This Settlement Agreement is issued under the authority vested in the Preside It of the
United States by Sections 104, 107 and 122 of the Comprehensive Environmental Respc 1se,
Compensation, and Liability Act of 1980, 42 U.S.C. §§ 9604, 9606(a), 9607 and 9622,':
amended (''CERCLA'') and pursuant to the authority vested in EPA pursuant to Exccuti1 e Order
12580 (52 ~ed. Reg. 2923 (January 23,1987» and further delegated to EPA Region 8 b~

Delegation 14-14-C, and with respect 10 only the NFS lands at the Site, under the author ty
vested in the Secretary of Agriculture pursuant 10 Executive Order 12580, delegalcd 10 tI e Chief
of the Forest Service pursuant to 7 C.r.R. § 2.60(39), and re-delegatcd 10 the Regional F lrcster
pursuant to forest Service Manual 2164.04c, 2.1 (Novcmber 10. 1994).

3. EPA has noti fled the State of Montana (the "State") of this action pursuant to ~ection

I06(a) ofCERCLA, 42 U.S.C. § 9606(.).

4. EPA, Forest Service and Respondent recognize that this Settlcment Agrecmcnt has b cn
negotiated in good faith and that the actions undertaken by Respondent in accordance WI h this
Settlement Agreement does not constitute an admission of any liability. Respondent dOl) not
admit, and retains thc right to controverl in any subsequent proceedings other than proce :dings
to implcment or enforce this Settlement Agreement, the validity of the findings of facts,
conclusions of law, and determinations in Sections IV and V of this Scttlement Agreel1l( ,1.

Respondcnt agrees to comply with and be bound by thc tenns of this Settlement Agreclt :nt and
further agrees thai it will not contcst the basis or validity of this Settlement Agreemcnt a its
terms in any procecding to implcmcnt or cnforce this Scttlcment Agrecment.
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II. PARTIES HOUND

5. This Settlement Agreement applies to and is binding upon the Federal Agcnci :5 and
upon Respondent and its successors and assigns. Any change in ownership or corporate ;latus of
Respondent including, but not limited to. any transfer of assets or real or personal propel y shall
nol alter Respondent's responsibilities under this Settlement Agreement.

6. Respondent shall ensure that its contractors, subcontractors, and rcprcsentativ s
receive a copy of this Settlement Agreement and comply with this Settlement Agrcemcn .
Respondent shall be responsible for any noncompliance with this Settlement Agreement

III. DEFINITIONS

7. Unless otherwise expressly provided herein, terms used in this SClIlement Agl ::cmcnt
which are defined in CERCLA or in regulations promulgated under CERCLA shall havt: the
meaning assigned to them in CERCLA or in such regulations. Whenever terms listed be ow are
used in this Settlement Agreement or in the appendices attached hereto and incorporated
hereunder, the ~ ltowing definitions shall apply:

a. "Action Mcmorandum" shall mean the EPA Action Memorandum reh jog to
the Site signed on August 8,2007, by the Regional Administrator, EPA Region 8, or his her
delegate, and all allachments thercto, and with respect to the NFS lands, the Forest Servi :e
Action Memorandum relating to the Site, signed on August 27, 2007, by the Regional rl restcr,
Region I, or his delegate, and all attachments thercto. The Action Memorandums arc at lched
as Appendix A.

b. «Atlantic Richfield Company", "Atlantic Richfield" and "Respondent' shall
mean the Atlantic Richfield Company, a Delaware corporation, and its subsidiaries.

c. "CERCLA" slmll mean the Comprehensive Environmcntal Responsc,
Compensation, and Liability Aet of 1980, as amended, 42 U.S.c. §§ 9601, el seq.

d. "Day" shall mean a calcndar day. In computing any period oftimc un ler this
Settlcment Agreement, where the last day would fall on a Saturday, Sunday, or Fcdcrall oliday,
the period shall run until the close of business oftha next working day.

e. "Effective Datc" shall be the effectivc datc of this Settlement Agrcelll( nt as
provided in Section XXX.

f. "EPA" shall mcan the Unitcd States Environmcntal Prolection Agcncy and any
successor departments or agencies of the United Stalcs.

g. "Federal Agencies" shallmcan collectively the United Statcs Envirolll Icntal
Protection Agency and the Forest Servicc (to the extent a provision of the Scttlemcnt Ag 'ecment
in which "Fedcral Agencies" appears pertains 10 the portion ofthc Site locatcd on NFS I nds).
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The teml "Federal Agencies" as used in this SClIlemcnt Agreement shall not be construe I as
pCI111itting the Porest Service to exercise its authority under CERCLA Sections 104, 107 or 122
or under any orthe terms and conditions of this Settlement Agreement 011 those portions of the
Site or affecting actions that are conducted on those portions of the Site that are nolloea]:d on
NFS lands.

h. "Forest Service" shallmcan the United States Department of Agricultl re,
Forest Service and any successor departments or agencies of the United States.

i. "MDEQ" shall mean the Montana Department of Envirollmental Quali yand
any successor departments or agencies of the State.

j. "Future Response Costs" shall mean all costs, including, but 110t limite Ito,
direct and indirect costs, that the United States incurs (or the State of Montana incurs pUJ suant to
its cooperative agreement with EPA) in reviewing or developing plans, reports and athel items
pursuant to this Settlemcnt Agreement, vcrifying the Work, or otherwise implcmcnting,
overseeing, or enforcing this Settlement Agrecment, including but not limited to, payroll costs,
contractor costs, travel costs, laboratory costs, the costs incurred pursuant to Paragraph 3) (costs
and attomcys fees and any monies paid to secure access, including the amount ofjust
compensation), Paragraph 46 (emergency response) and Paragraph 71 (work takeover).

k. "Interest" shall mean interest at the rate specificd for interest on invest nents of
the EPA Hazardous Substance Superfund established by 26 U.S.C. § 9507, compounded
annually on October 1 of each year, in accordance with 42 U.S.C. § 9607(a). The applic Ible rate
of interest shall be the rate in effect at the time the interest accrues. The rate of interesI i subject
to change on October I of each year.

1. "National Contingency Plan" or "NCP" shall mean the National Oil an I
Hazardous Substances Pollution Contingency Plan promulgated pursuant to Section 105 :>f
CERCLA, 42 U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments theret ).

ITI. "Paragraph" shall mean a portion of this Settlement Agreement identi ied by
an Arabic numeral.

n. "Pm1ies" shall mean EPA, Forest Service and Respondent.

o. "Past Response Costs" shall mean all costs, including, but not limited 0, direct
and indirect costs, that the Unitcd States paid or incurred (or the State of Montana paid o'
incurred pursuant to its cooperative agrecment with EPA) in connection with the Site thr lugh
February 28, 2006, plus Interest on all such costs.

p. ;'RCRA" shallmcan thc Solid Waste Disposal Act, as amended, 42 U. j.C. §§
690 I, ef seq. (also known as the Resourcc Conservation and Recovery Act).
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q. "Removal Action" shall mean those activities to be undertaken by Res 'ondent
to implement the Action Memorandums and the Work Plans auached thereto, and incorr )ratcd
by reference into, this Settlement Agreement.

r. "Respondent" shall mean Atlantic Richfield Company, a Delaware cor loration
and it subsidiaries and successors and assigns.

S. "Section" shall mean a portion of this Settlement Agreement idcntific by a
Roman numeral.

1. "Settlement Agreement" shall mean Ihis Administnuive Settlement Ag 'cement
and Order on Consent and all appendices attached hereto (listed in Section XXIX). In th ~ event
of conflict between this Selliement Agreement and any appendix, Ihis Settlement Agreel' lent
shall control.

u. "Site" shall mean the Georgetown Railroad Superfund Site, encompas ing
approximately 5.5 linear miles, located in Deer Lodge County, Sections 4, 8, 9,16,17, I ~ and 20
of Township 5 North, Range 13 West, Montana and including the Georgetown Reposito y
located on the lInny Side lode claim (M.S. 7550), lying in Section 4, Township 5 Nortb Range
13 West, which are depicted generally on the map auached as Appendix B.

V. "State" shall mean the State of Montana or the Montana Department 0 .

Environmental Quality and any successor departments or agencies of the State.

W. "United States" shall mean the United States of America, its agencies
departments and instrumentalities.

x. "Waste Material" shall mean 1) any "hazardous substance" under Secl on
101(14) ofCERCLA, 42 U.S.c. § 9601(14); 2) any pollutant or contaminant under Secd ,n
101 (33) of CERCLA, 42 U.S.C. § 9601(33); 3) any "solid waste" under Section 1004(2~ ) of
ReRA. 42 U.S.C. § 6903(27); and 4) any "hazardous material" under State law.

y. "Work" shall mean all activities Respondent is required to perform un ler this
Settlement Agreement.

z. "Workplans" shall mean the Railroad Bed Timc Critical Removal Acti)n
Design Report, the Residential Areas Time Critical Removal Action Design Report, the
Repository Site Characterization and Design Rcport and the Rcmoval Verification Samp ing and
Analysis Plan, Appendices D, E, F and G, respectively.

IV, FINDINGS OF FACT

8. The Georgelown Railroad is an abandoned Butte, Anaconda and Pacific Railv ay
Company ("BA&P") railroad spur approximately 30 to 75 feet wide, located cast ofOeo 'gctown
Lake in Township 5 North, Range 13, West, Sections 4, 5, 9, 16, 17, 18 and 20 in Deer Lodge
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County. Montana. There are multiple residential sites situated along the abandoned Geo getown
Railroad east ofGeorgctown Lake, and these residential sites are used both seasonally aJ d as
pennanent residences.

9. The section of BA&P railroad line from Browns (what is known today as the "lime
quarry") was laid oul in the winter of 1911-1912. The line was constructed by BA&P in the
spring and summer of 1912, using smelter slag and waste rock as the upper ballast matcr al.
Railroad operations commenced upon completion orthe line.

10. The Georgetown Extension was constructed to serve the Anaconda Copper t\ lining
Company's ("Anaconda") Southern Cross Mine and it also provided passenger service b :tween
the lawn of Anaconda and the Georgetown District. Anaconda arranged to use the Geor ;etown
Railroad to haul ore from the mine to a smelter in Anaconda. Anaconda closed the mine in
1925. The BA&P ceased operations on the Georgetown Extension at the same time and 110Sl0f
the railing along the Georgetown Railroad was removed in 1924. BA&P was a subsidiru y of
Anaconda.

II. Anaconda was subsequcntly acquired by the Respondcnt in 1977 and Anaco, Ida
merged with the Respondcnt in 1981. Respondent is a corporation doing business in the State of
Montana and is currently organized under the laws of the State of Delaware.

12. According to the Deer Lodge County Assessor's Office, the owncrship ofthl fonner
Georgetown railroad grade and righl-of-way is currcntly owned primarily by private enti ies and
individual landowners (i.e., the ownership reverted with abandonment of the line). A rclltively
small portion of the Georgetown Railroad is locatcd on NFS lands within the Beaverhe31l
Deerlodge National Forest.

13. In May 1991 lhe State of Montana, Departmcnt of Hcalth and Environmenta
Sciences ("'MDHES"), conductcd a sitc investigation of the Georgetown Railroad and collected
soil samples of the railbcd. As a result, MDHES completed a Preliminary Assessmellt (' PA") of
the Sile in June 1991 and determined that mine tailings consisting or fine sands and sint€ r
appearcd to have been placed as ballast along Ihe railroad bed and that soil samples oflh ~ railbed
contained elevated lcvels of arsenic, cadmium, chromium, mercury, coppcr and zinc. Sa nples
taken on the hiJlside below the Georgetown Railroad bed were non-dctcct or below resid mtial
action levels.

14. Based on the PA, MOI-lES, in conjunction with EPA, conducted a Site Inves igation
("SI") oflile Georgetown Railroad, which was completed in May 1993. Soil samples tal en on
and down-gradient of the railroad grade and on two nearby residential properties contain:d
levels ofmctals, including arsenic at three times higher than background concentrations.

15. In 1992 the Montana Department or Transportal ion perfonned its own cnvin nmcnlal
assessment, including soil sampling, along the Georgetown Railroad bed and the Highwi y 1
righl-of-way near Georgetown Lake. Elevated concentrations of metals wcre detected al mg
portions of the Site in the vicinity of Highway I, which runs adjacent to portions of the ~ ite.
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16. In 2000 EPA conducted an Expanded Site Inspection ("£SI") 10 characterize the Site
for possible I-Iazarel Ranking System ("'I-IRS") scoring. Soil samples taken from the Geo "gctown
Railroad bed contained elevated levels ofllletais. In addition, several residential yards e :hibitcd
arsenic levels that exceeded residential action levels.

17. In 2003 Respondent conducted an investigation of residential yards located r caf the
Georgetown Railroad. Five of ten residential yards showed levels of arsenic that exceed :d the
arsenic action level of250 ppm in surface samples.

18. Based on the railroad bed characterization data generated from the numerous
sampling rcsuhs collected during the various site investigations conductcd since 1991, B)A
determined that a time critical removal action is necessary to address threats to public he 11th or
welfare or the environment posed by the actual or threatened releasc of arsenic from min ng
related wastes associated with the Georgetown Railroad bed. Land use in the vicinity of the
Georgetown Railroad is residential and open space. EPA prepared an Action Memorandum
dated August 8.2007 that requires a time critical removal action to address Ihe concentn tions of
arsenic that exceed human health action levels in the Georgetown Railroad bed ballast rraterial
and on residential yards located in proximity of the rail bed. The action level for arsenic (250
ppm residential) is to be applied to this removal action. The rorest Service prepared an \ction
Memorandum dated August 27, 2007, thai requires the time critical removal action on t~: NFS
lands.

19. The Parties agree that the Work 10 bc perfonned pursuant 10 Ihis Settlement
Agreement is anticipated 10 result in all property within the Site, except for the Georgelc wn
Repository, having levels of arsenic below the appropriate action Icvels, Lhus eliminatin, the
need for institutional controls in any area of the Site other than the Georgetown Reposit( ry.

V. CONCLUSIONS OF LAW AND DETERMINATIONS

20. Based on lhc Findings of Fact sci forth above, and lhe Administrative Recor I
supporting this removal action, the Federal Agencics have determined Ihat:

a. The Georgetown Railroad Site is a "facility" as defined by Section 10 (9) of
CERCLA, 42 U.S.c. § 9601(9).

b. The contamination found at the Site, as identified in the Findings of Fdct
above, includes [aJ "hazardous substance(s)" as defined by Section 10 I(14) of CERCLA, 42
U.S.C. § 9601(14).

c. Respondenl is a "person" as defined by Section 101(21) ofCERCLA, 12
U.S.C. § 9601(21).
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d. Respondent may be liable under Section 107(a) ofCERCLA, 42 U.S.C. §
9607(a). for perfonnancc of response action and for response costs incurred and 10 be il1(urred at
the Site. Respondent was an "owner" and/or "operator" of the facility at the time of disp)sal of
hazardous substances at the facility, as defined by Section 101(20) ofCERCLA, 42 U.S. =:. §
9601(20), and within the meaning of Section 107(a)(2) ofCERCLA, 42 U.S.c. § 9607(a 1(2).

e. The conditions described in the Findings of Fact above constitute an u( tual or
threatened "release" of a hazardous substance from the facility as defined by Section 101 (22) of
CERCLA, 42 U.S.C.§ 9601(22).

f. The removal action required by this Settlement Agreement is ncccssar) to
prolect the public health or welfare or the environment and, ifcarried out in compliance 'vith the
tcnns of this Settlement Agreement, will be considered consistent with the NCP, as prov ded in
Section 300.700(c)(3)(ii) of the NCP.

VI. SETTLEMENT AGREEMENT ANI> ORI>ER

Based upon the foregoing Findings of Fact, Conclusions of Law, Detenninations and the
Administrative Record for this Site, it is hereby Ordered and Agreed that Respondent Shl II
comply with all provisions of this Settlement Agreement, including, but not limited to, a I
attachments to this Settlement Agreemcnt and all documents incorporated by reference iJ Ito this
Settlement Agreement.

VII. DESIGNAnON OF CONTRACTOR, PROJECT COORDINATOR,
ANI> ON-SCENE COORIllNATOR

21. To perform the time critical removal action effectively and expeditiously, to I void
unnecessary duplication of effort and to avoid unnecessary dclay of completion of such r ~l11oval
action, the Federal Agencies have designated EPA's On-Scene Coordinator ("EPA OSe) as the
ase for the Federal Agencies under this Settlemcnt Agreement. The EPA OSC will cocrdinate
and transmit all Federal Agency comment on all dcliverables, reports, or other communil:ation.
both oral and wrilten with Respondent. The EPA asc shall serve as the point of contael for
Respondent's Project Coordinator and other authorized representatives as work proceeds under
this Settlement Agreement. Approvals required pursuant to this Settlement Agreement s 1311 be
communicated to Respondent in writing by EPA ase on behalf of the Federal Agcncic: .

22. Respondent has retained and the Federal Agencies have approved Pioneer Technical
Services and Envirocon as the contractors to perform the Work. The Federal Agencies rdain the
right to disapprove of these previously selected contractors for cause. Respondent shall Liso
noli fy EP1\ of the name(s) and quali ficalion(s) of any other contractor(s) or subeontracto ·(s)
retained to perform lhe Work at least 5 days prior to commencement of such Work. The Federal
Agencies retain the right to disapprove of any or all orthe laller contractors and/or
subcontractors retained by Respondent. If the Federal Agencies disapprove ofa selected
contractor. Respondellt shall retain a difTerent contractor and shall notify EPA of that
contractor's name and quali fications within 30 days of EPA's disapproval.
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23. Respondent has designated and the Federal Agencies have approved Trey Harbert,
III as the Project Coordinator who shall be responsible lor administration of all actions b I

Respondent required by this Settlement Agreement. To the greatest extent possible, the lroject
Coordinator shall be present on Site or readily available during Site work. The Federal Agencies
retain the right to disapprove of the designated Project Coordinator. If the Federal Agencies
disapprove of the designated Project Coordinator, Respondent shall retain a different Project
Coordinator and shall notify the Federal Agencies orlilat person's name, address, telephone
number, and qualifications within 10 days following EPA's disapproval. Receipt by
Respondent's Project Coordinator of any notice or communication from the Federal Age lcies
relating to this Settlement Agreement shall constitute receipt by Respondent.

24. EPA has designated Joyce Ackennan of the Preparedness, Assessment and
Emcrgency Response Branch, Region 8, as its On-Scene Coordinator ("EPA OSC") and Sara
Sparks of the Montana Operations Office, Region 8 as its Project Coordinator. Except a:.
otherwise provided in this Settlement Agrecment. Respondent shall direct all submissions
requircd by this Settlement Agreement to the EPA OSC at EPR-SA, 1595 Wynkoop Street,
Denver, CO 80202. The Forest Service has designated Bob Wintergerst of the Engineering
Staff, Region 1, as the NFS OSe/Project Coordinator with respect lo the NFS portion 01 the
Site. As provided in Paragraph 21, above, EPA's asc shall coordinate with and direct III
submissions conceming NFS lands and required by this Settlcment Agreement to the Project
Coordinator at USDA Forest Service, Region 1,200 East Broadway, Missoula, MT 598)7. The
NFS OSC/Project Coordinator shall direct all deliverables, repol1s or other communicati )J1

required under this Settlement Agreement to the EPA asc designated pursuant to Parag 'aph 21
of this Settlement Agreement.

25. The Federal Agencics and Respondent shall havc the right, subject to Paragfitph 23,
to change their respective designated OSC or Projcct Coordinator. Respondent shall not fy the
Federal Agencies 5 days before such a change is made. The initial notification may be nlade
on-illy, but shall be promptly followed by a writtcn not icc.

VIII. WORK TO liE PERFORMED

26. Respondent shall perform, at a minimum, all actions necessary to implement the
Action Memorandums and thc Workplans. The actions to be implemented gencrally inc ude, but
are not limited lO, the following:

The rcmoval and appropriate disposal of matcrials containing elevated levels of arsenic
which are located on and adjacenl to the Georgetown Railroad bed locatcd in Dcc r Lodge
County, Sections 4, 8, 9, 16, 17, 18 and 20 of Township 5 North, Range 13 West
Montana and the operation and maintenance of a repository constructed to hold s Ich
Waste Materials. Respondcnt is obligated to operate and maintain the Georgetoy·n
Railroad Site Repository, and to meet its obligation, Respondent has arranged fOl the
landowner to perfonn this Repository operation and maintenance work. Nonetheless, the
ultimate responsibility for the operation of the repository remains with Responde 11 and
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as between the United States and Respondent, Respondent assumes responsibilit) for any
Waste Material from the Site which is placed in the Georgetown Repository, inc! Jding
all future costs, consistent with the requirements of this Settlement Agreement and the
Workplans. This Senlemcnt Agreement only covers the railroad bcd, residential) ards
and the repository described herein and docs not apply to the cleanup of waste rock, mill
tailings, or any olher Waste Materials on the Southern Cross Mine site.

27. The Federal Agencies have approved the Workplans, which arc attached and
incorporated by reference as Exhibits 0, E, F and G.

28. Health and Safety Plan. No later than ten days prior to the commencement 0 ~ 011

Site Work under this Settlement Agrecment, Respondcnt shall submit for the pederal Agmcics
review and comment a plan that ensures the protection of the public health and safety dLUing
performance of on-Site work under this Settlement Agreement. This plan shall be prepm ed in
accordance with EPA's Standard Operating Safety Guide (PUB 9285.1-03, PB 92-963414, June
1992). In addition, the plan shall comply with all currently applicable Occupational Safety and
Health Administration ("OSHA") regulations found at 29 C.F.R. Part 1910. Irthe Federal
Agencies determine that it is appropriate, the plan shall also include contingency plannin~.

Respondent shall incorporate all changes to the plan recommended by the Federal Agencies and
shall implement the plan during the pendency of the removal action.

29. Quality Assurance and Sampling.

a. All sampling and analyses performed pursuant to this Settlement AgrCl.:ment
shall be in accordance with the Work Plan and shall conform to thc Federal Agencies' direction,
approval, and guidance regarding sampling, quality assurance/quality control ("QA/QC" I, data
validation, and chain of custody procedures. All sampling and analysis shall be in accordance
with the Clark Fork River Superfund Site Investigations Quality Assurance Project Plan
("CRSSI QAPP'} Respondent shall ensure that the laboratory used to perform the analyses
participates in a QNQC program that complies with the appropriate Federal Agencies' g.lidance
and the CRSSI QAPP.

b. Upon request by the Federal Agencies, Respondent shall have such a
laboratory analyze samples submitted by the Fedcral Agencies for QA monitoring. Resp:mdent
shall provide to the Federal Agencies the QA/QC procedures rollowed by all sampling te3.ms and
laboratories perfonning dala collection and/or analysis.

c. Upon request by the Federal Agencies, Respondent shalt allow the Fed ~ral

Agencies or their authorized representatives to take split, duplicate and/or confirmation sImples.
Respondent shall notify the Federal Agcncies not less than 3 days in advance of any sample
collection activity, unless shorter notice is agreed to by the Federal Agencies. The Fedcnl
Agencies shall have the right to take any additional samples that they deem necessary. Upon
request, the Federal Agencies shall allow Respondent to lake split or duplicate samples of any
samples the Federal Agencies lake as part of EPA's oversight of Respondent's impleme [at ion
oflhe Work.
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d. All soils XRF sampling data shall be transmitted to the Federal Agcnci(:s
within 24 hours of the time in which Respondent receives that data from the laboratory and all
groundwater data shall be transmil1ed to the Federal Agencies within seven (7) days of the timo
in which Respondent receives that data from the laboratory.

30. Post-Removal Site Control. In accordance with Work Plan schedules, or as
otherwise directed by the Federal Agencies, Respondent shall submit a proposal for post
removal site control consistent with Section 300.415(/) orthe NCr and OSWER Dirccti\ e No.
9360.2-02. Upon the Federal Agencies' approval, Respondent shall implement such con.rols
and shall provide the Federal Agencies with documentation of all post-removal site control
arrangemCnls.

31. Reporting.

a. Respondent shall submit a written progress report to the Federal Agencies
concerning aClions undertaken pursuant to this Settlement Agreement by the lOth day of f'ach
month during the conduct of the on-site field activities. These reports shall describe all
significant developments during the preceding period, including the actions performed alld any
problems encountered, analytical data received during the reporting period, and the
developments anticipated during the next reporting period, including a schedule of actiOT.S to be
performed, anticipated problems, and planned resolutions of past or anticipated problem~.

b. Respondent shall submit 3 copies of all plans, reports or other submissions
required by this Settlement Agreement, or any approved work plan. Upon request by the Federal
Agencies, Respondent shall submit such documents in electronic fonn.

32. Final Report. Within 45 days after completion of all Work required by this
Settlement Agreement, Respondent shall submit for the Federal Agencies' review and approval a
final report summarizing the actions taken to comply with this Settlement Agreement. The final
report shall conform, at a minimum, with the requirements scI forth in Section 300.165 orthe
NCP entitled "OSC Reports." The final report shall include a good faith estimate ortota! costs
or a statement of actual costs incurred in complying with the Sculement Agreement, a listing of
quantities and Iypes of materials removed off-Site or handled on-Sile, a discussion of removal
and disposal options considered for those materials, a listing orthe ultimate destination(s) of
those materials, a presentation of the analytical results of all sampling and analyses performed,
and accompanying appendices containing all relevant documentation generated during the
removal action (e.g., manifests and permits). The final report shall also include the Jollo..ving
certification signed by a person who supervised or directed the preparation of that report:

"Under penalty of law, I certify that to the best of my knowledge, after approprialc
inquiries of all relevant persons involved in the preparation of the report, the information
submitted is true, accurate. and complete."



13

33. Orr-Site Shipments.

a. Respondent shall, prior to any off-Site shipment of Waste Material from the
Site 10 an out-of-slate waste management facility, provide written notification OfSllCh shipment
of Waste Malerial to the appropriate slale environmental onicial in the receiving facility's stale
and to the On-Scene Coordinators. However, this notification requirement shall not apply 10 any
off-Site shipments when the total volume of all such shipments will not exceed 10 cubic yards.

i. Respondent shall include in the written notificatiol11he following
information: I) the name and location orthe facility to which the Waste Material is to be:
shipped; 2) the type and quantity of the Waste Material to be shipped; 3) the expected schcdule
for the shipment of the Waste Material; and 4) the mcthod of transportation. Respondent shall
notify the state in which the planned receiving facility is located of major changes in the
shipment plan, such as a decision to ship the Waste Material to another facility within tlw same
state, or to a facility in another stale.

ii. The identity of the receiving facility and state will be determined by
Respondent following the award of the contract for the removal action. Respondcnt shal
provide the infonnation required by Paragraph 33(a) and 33(b) as soon as practicable aflt:r the
award of the contract and before the Waste Material is actually shipped.

b. Before shipping any hazardous substanccs, pollutants, or contaminants from
the Site to an off-site location, Respondent shall obtain the Federal Agcncies' certification that
thc proposed receiving facility is operating in compliance with the requirements ofCERCLA
Section 121(d)(3), 42 U.S.C. § 9621 (d)(3), and 40 C.F.R. § 300.440. Respondent shall only send
hazardous substances, pollutants, or contaminants from the Site to an ofr-site facility that
complics with the requirements of the statutory provision and regulation cited in thc preceding
sentence.

c. Pursuant to the Work described in the Work Plans, it is not anticipated that
there will be an off-site shipment of Waste Material from the Site under Paragraph 33.

IX. SITE ACCESS

34. If the Site, or any other property where access is needed to implement this
Settlemcnt Agrccment, is owncd or controlled by the Respondent, Respondent shall,
commencing on the Effectivc Date, provide thc Federal Agencies, the State, and their
representatives, including contractors, with access at all reasonable times to the Site, or s.ICh
other property, for the purpose of conducting any activity related to this Settlement Agrc!:ment.
Pursuant to the Forest Service Action Memorandum and this Settlement Agreemcnt, the Forest
Service shall allow access to NFS lands on the Site to implcment Ihe Settlement Agree1l1l:nt.

35. Where any action undcr this Settlcmcnt Agrccmcnt is to be perfomled in arefS
owned by or in possession of someone other than Respondent, Respondent shall use its
reasonable best efforts to obtain all necessary acccss agreements within 15 days prior to Oil-site
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construction activities, or as otherwise specified in writing by the EPA OSC. Respondent shall
immediately notify the Federal Agencies ifaner lIsing its reasonable best efforts it is unable to
obtain such agreements. Respondent shall describe in writing its efforts to obtain access. The
Federal Agencies may then assist Respondent in gaining access, to the extent necessary to
effectuate the response actions described herein, using such means as EPA deems appropriate.
Respondent shall reimburse EPA for all costs and attorney's fees incurred by the United States in
obtaining such access. in accordance with the procedures in Section XV (Payment of Rc~ponse
Costs).

36. Respondent shall, within forty-five (45) days of completion of the Work, begin to
use its best efforts to implement the institutional controls in Appendix C to this Settlement
Agrecment for the area that is owncd or controllcd by persons othcr than Respondent within the
Site that will be used as a repository for Waste Materials removed from the railroad bed pursuant
to the Work Plan. Best efforts include a good faith effort to resolve any dispute between
Respondent and third party landowner, and shall include good faith discussions between
Respondent and third party landowncr, and/or othcr appropriate methods of dispute resolution,
which shall include, amongst othcr methods of demonstrating best efforts, arbitration in
accordance with the Federal Arbitration Act, Section 9 USC Sections 1-16. If othcr methods of
demonstrating best efforts have failed, Respondcllt shall initiate such arbitration within One year
of completion of the Work. In determining whether Respondent has used bcst efforts, EPA shall
consider the degree of general cooperation shown by the third party landowner.

37. Notwithstanding any provision of this Settlement Agreement, the Federal Agencies
retain all of their respective access authorities and rights, including enforcement authorities
related thereto, under CERCLA, RCRA, and any other applicable statutes or regulations.

X. ACCESS TO IN~"ORMAnON

38. Respondent shall provide to the Federal Agencies and the State, upon requeM,
copies of aJl documents and infonnation within its possession or control or that of its contractors
or agents relating to Respondent's activities at the Site, Site conditions or to the implementation
of this Settlement Agreement, including, but not limited to, sampling, analysis, chain of custody
records, manifests, trucking logs, receipts, reports, sample traffic routing, correspondencl:, or
other documents or information relatcd to the Work, subject to Paragraphs 39 and 40 bell)w.
Upon reasonable notice and for appropriate governmental purposes, Respondent shaH also make
available LO the Federal Agencies and the State, for purposes of investigation, information
gathering, or testimony, its cmployecs, agents, or rcprcscntatives with knowledge of relevant
facts concerning the perfonnance of the Work.

39. Respondent may assert business confidentiality claims covcring part or all of the
documents or infonnation submitted to the Federal Agencies and the State under this Settlement
Agreement to the extent permittcd by and in accordance with Scction I04(e)(7) of CERCLA,
42 U.S.C. § 9604(e)(7), and 40 C.F.R. § 2.203(b). Documents or infonnation dctermined to be
confidential by lhe Federal Agencies wilJ be afforded the protection specified in 40 CoF.lt. I>art
2, Subpart B. If no claim of confidentiality accompanies doewncnts or information when they
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are submitted to the Federal Agencies and the State, or if the Federal Agencies have notiJied
Respondent that the documents or infomlation arc not confidential under the standards of
Section 104(e)(7) ofCERCLA or 40 C.F.R. Part 2, Subpart B, the public may be given a,:ccss to
such documents or infonnation without further nOlice to Respondent.

40. Respondent may assert that certain documents, records and other information arc
privileged under the attomcy.c1ic!1t privilege, the work product doctrine or any olher privilege
recognized by federal law. Irthe Respondent asserts such a privilege in lieu of providing
documents, it shall provide the Federal Agencies with the following: 1) the title orthe
document, record, or information; 2) the dale orthe document, record, or information; 3) the
name and title of the author of the document, record. or information; 4) the name and title of
each addressee and recipient; 5) the subject of the document, record, or information; and 6) the
privilege asserted by Respondent. However, no documents, rcports or othcr infonnation created
or generated pursuant to the requirements of this Settlement Agreement shall be withheld on the
grounds that they arc privileged.

41. No claim of confidentiality shall be made with respect to any validated data,
including, but not limited to. all sampling, analytical, monitoring, hydrogcologic, scicntific,
chemical. or engineering data. or any other documcnts or infonnation evidencing conditions at or
around the Site. 0 claim of privilege shall be made with respect to any data.

XI. RECORD RETENTION

42. Until 5 years aftcr Respondent's complction of the Work pursuant to this Senlement
Agreement, Respondent shall preserve and retain all non·identical copies of records and
documents (including records or documents in electronic fonn) now in its possession or (;ontrol
or which come into its possession or control that relatc in any manner to the performancc of the
Work or the liability of any person under CERCLA with respect to the Site, regardless of any
corporate retention policy to the contrary. Until 5 years after Respondent's completion orthe
Work pursuant to this Sculemcnt Agreemcnt, Respondent shall also instruct its contractors and
agents to preserve all documents, records, and information of whatever kind, nature or
description relating to perfonnance of the Work. Records and documcnts relating to the
repository created and maintained pursuant to this Settlement Agreement shall be retaincJ for 5
years after completion of the Work, or longer ifnccessary to enforce institutional controls
implemented for the repository. At the conclusion of this retention period, copies ofthes;:
records and documents shall be provided to the Federal Agencies.

43. At the conclusion of this document retcntion period, Respondent shall notify the
Federal Agencies and the State at least 90 days prior to the destruction of any such records or
documents, and, upon request by the Federal Agencies or the State. Respondent shall deliver any
such records or documents to the Federal Agencies or the State. Respondent may assen that
certain documents, rccords and other inrornlation are privileged under the attorney-client
privilege. work product or any other privilege recognized by federal law. If Respondent assens
such a privilege, it shall provide the Fedcral Agencies or the State with the following: I) the title
of the document, record, or infonnation; 2) the date of the document, record, or infomlation; 3)
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the name and title of the author of tile document, record, or information; 4) the name and title of
each addressee and recipient; 5) a description of tile subject of the document, record, or
information; and 6) the privilege asserted by Respondent. However, no documents, reports or
other infonnation created or generated pursuant to the requirements of this Sculement
Agreement shall be withheld 011 the grounds that Ihey are privileged.

44. Respondent hereby certifies individually that to the best of its knowledge and belief,
after thorough inquiry, it has 1101 altered, mutilated, discarded, destroyed or otherwise disposed
of any records, documents or other in(ofmation (other than identical copies) relating to its
potential liability regarding the Site since it commenced negotiations with EPA on this
Settlement Agreement.

XII. COMPLIANCE WITH OHlER LAWS

45. Respondent shall perform all actions required pursuant to this Settlement Agreement
in accordance with all applicable local, state, and federal laws and regulations except as provided
in Section 121 (e) of CERCLA, 42 U.S.c. § 6921 (e), and 40 C.P.R. §§ 300.400(0) and
3000415G). In accordance with 40 C.F.R. § 30004150), all on-Site actions required pursuant to
this Settlement Agreement shall, to the extent practicable. as determined by the Federal
Agencies, considering the exigencies orthe situation, attain applicable or relevant and
appropriate requirements ("'ARARs") under federal environmental or state environmental or
facility siting laws that are identified in the Action Memorandulll and clarified by lhe
performance standards established in the Work Plans.

XlII. EMERCENCY RESI'ONSE ANI) NOTIFICATION OF RELEASES

46. In the event of any action or occurrence during performance of the Work which
causes or threatens a release of Waste Material from the Site that constitutes an emergency
situation or may present an inullediate threat to public health or welfare or the environment,
Respondent shall immediately take all appropriate action. Respondent shall take these actions in
accordance with all applicable provisions of this Settlement Agreement, including, but not
limited to, the Health and Safety Plan, in Settlement Agreement to prevent, abate or minimize
such release or endangermcnt caused or threatened by the rclease. Respondent shall also
immediately notify the EPA OSC or, in the event ofhis/her unavailability, the Regional Duty
Ollicer at (303) 293-1788 and the Forest Service Regional Environmental Engineer at (406) 329
3036 of the incident or Site conditions. In the event that Respondent fails to take appropriate
response action as required by this Paragraph, and the Federal Agencies take sueh action instead,
Respondent shall reimburse the Federal Agencies all costs of the response action not inconsistent
with the NCP pursuant to Section XV (Payment of Response Costs).

47. In addition, in the event of any new release of a hazardous substance from the Site
that is not addresscd by the Work under this Settlement Agreement, Respondent shall
immediately notify the EPA OSC at (303) 293-1788 and the National Response Center at (800)
424-8802. Respondent shall submit a written report to EPA within 7 days after each release,
setting forth the events that occurred and the measures taken or to be taken to mitigate any
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release or endangcmlcnt caused or threatened by the rclease and to prevent the reoccurrence of
such a release. This reporting requirement is in addition to, and not in lieu of, reporting under
Section 103(c) of CERCLA, 42 U.S.c. § 9603(c), and Section 304 of the Emergency Planning
and Community Right-To-Know Act of 1986, 42 U.S.c. § 11004, el seq.

XIV. AUTHORITY OF ON-SCENE COORDINATOR

48. The EPA OSC shall be responsible roroverseeing Respondent's implementation of
this Selllcmcnt Agreement. The EPA OSC shall have the authority vested in an 011 scene
coordinator by the NCP, including the authority 10 halt, conduct, or direct any Work required by
this Settlement Agreement, or to direct any other removal action undertaken at the Site. Absence
of the EPA OSC from the Site shall not be cause for stoppage of work unless specifically
directed by the EPA OSC. With respect to the NFS land at the Site, the NFS OSC/Project
Coordinator shall have the authority vested in an on scene coordinator by the NCP, including the
authority to halt, conduct, or dircct any Work required by this Settlement Agreement, or to direct
any other removal action undcl1aken. The NFS OSC/Project Coordinator shall direct any
communication, both written and oral, under this Paragraph to the EPA OSC, who will be the
single point of contact on behalf of the Federal Agencies, pursuant to paragraph 21 of this
Settlement Agreement. The NFS OSC/Projeet Coordinator may not act to exercise ilS authority
under this Paragraph independently.

xv. PAYMENT OF RF.SI'ONSE COSTS

49. Payment for Past Rcsponse Costs.

a. Within thirty (30) days after the Effective Date, Respondent shall pay to EPA
$166,240.61 for reimburscment and full satisfaction orrast Response Costs. Respondent shall
each make the payment required by this Paragraph by a certified or cashier's check or by wire
transfer made payable 10 "EPA Ilazardous Substance Superfund" and shall include its name and
address and the EPA Site/Spill 10 number 08-KN. Respondent shall send the payment as
indicated below:

For certified or cashier's check, payment must be received by II :00 AM Eastern Time
for same day credit and should be forwarded to one of Ihe following addresscs:

Regular Mail:
Mellon Bank
Attn: Superfund Accounting
Lockbox 360859
Pittsburgh, PA 15251-6859

Express Mail:
Environmental Protection Agency 360859
Mellon Client Service Center R.I11 154-0670
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500 Ross Street
Pittsburgh, PA 15262-000 I

For wire transfer, payment must be sent directly to the Federal Reserve Bank in New
York City with the following infomlation:

Federal Reserve Bank of New York
ABA = 021030004
Aeeoul1t= 68010727
TREAS NYCICTRI
33 Liberty Street
New York NY 10045

For ACI-I (also known as REX or remiuance express)
Automated Clearinghouse (ACH) for receiving US currency:

PNC Bank
ABA= 05103676
Environmental Protection Agency
Account 310006
CTX Fonllat
Transaction Code 22- checking
808 17'" Street NW
Washington DC 20074

Contact person: JessicWhite@PNCbank.comor(301)-887-6548

b. At the time of payment, Respondent shall send notice that payment has beon
made by email to acctsreceivable.cinwdrcv.epa.gov. and to:

Dana Anderson, NWD
EPA Cincinnati Finance OtTice
26 Martin Luther King Drive
Cincinnati, Ohio 45268

And

Kelcey Land, Cost Recovery Program Manager, ENF-RC US
EPA, 1595 Wynkoop Street, Denver, CO 80202-1129.

c. The total amount to be paid by Respondent pursuant to Paragraph 49(a) shall
be deposited in the Georgetown Railroad Site Special Account within the EPA Hazardous
Substance Superfund to be retained and used 10 conduct or finance response actions at or in
connection with tbc Site, or to be transferred by EPA to the EPA Hazardous Substance
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Superfund.

50. Payments for Future Response Costs.

a. Respondent shall pay EPA all Future Response Costs nO( inconsistent with the
CP. For as long as Future Response Costs arc incurred and remain below a lotal of $1 00,000,

EPA will, on a periodic basis, send Respondent a bill requiring payment that includes a standard
Regionally-prepared cost summary, which includes direct and indirect costs incurred by EPA
and its contractors. Once Future Response Costs exceed $100,000, EPA will, on a periodic
basis, send Respondent a bill requiring payment that includes a cost package for EPA's costs
consisting of applicable: (1) payroll information. consisting orthc SCORPIO$ report or an
equivalent cost summary, and any time sheets that exist, ifrequcsted by Respondent; (2) indirect
cost information, consisting ofan overall and an cmployee-by-employee SCORPIO$ report or
equivalent cost summary; (3) travel information, consisting ofa SCORPIO$ report or equivalent
cost summary, travel uuthori7..ations. and travel vouchers or their equivalent if they exist;(4) EPA
contractor (including Contract Laboratory Program contacts) information, consisting of site
specific vouchers. if they exist. Annual Allocation Reports and the SCORPIO report or
equivalent cost summary; and (5) Inter-Agency Agreements. If Respondent determines that
documentation for costs in (4) or (5) is insufficient to detemline that costs arc not inconsistent
with the NCP, it may request further documentation. Respondent shall make all payments
within 30 days of receipt of each bill requiring payment. except as otherwise provided in
Paragraph 52 oftl1is Settlement Agreement.

b. Respondent shall make all payments required by this Paragraph by a certified
or cashier's check(s) or wire transfer made payable to "EPA Hazardous Substance Superfund,"
referencing the name and address of Respondent and EPA Site/SpilllD number 08-KN. For
certified or cashier's check, payment must be received by 11 :00 AM Eastern Time for same day
credit and should be forwarded to one of the following addresses:

Regular Mail:
Melton Bank
Attn: Superfund Accounting
Lockbox 360859
Pillsburgh, PA 15251-6859

Express Mail:
Environmental Protection Agency 360859
Mellon Client Service Center Rill 154-0670
500 Ross Street
Pillsburgh, PA 15262-0001

For wire transfer, payment must be sent directly to the Federal Reserve Bank in New
York City with the following information:
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Federal Reserve Bank of New York
ABA = 021030004
Aeeount~ 68010727
TREAS NYC/CTRJ
33 Liberty Street
New York NY 10045

For ACH (also known as REX or remittance express)
Automated Clearinghouse (ACI-I) for receiving US currency:

PNC Bank

ABA= 05103676
Environmental Protection Agency
Account 310006
CTX format
Transaction Code 22- checking
808 17" Street NW
Washington DC 20074

Contact person: JessieWhitc@PNCbank.comor(301)·887-6548

c. At the time of payment, Respondent shall send notice that payment has been
made by email to acctsreceivablc.cinwd@cpa.gov, and lO:

Dana Anderson, NWD
EPA Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, Ohio 45268

And

Kelcey Land, Cost Recovery Program Manager, ENF-RC, US EPA, 1595
Wynkoop Street, Denver, CO 80202·1129.

d. The total amount to be paid by Respondent pursuant to Paragraph 50(a) shall
be deposited in the Georgetown Railroad Special Account within the EPA )-la7....1,rdous Substance
Superfund to be rctained and uscd to conduct or finance responsc actions at or in conncction with
the Site, or to be transferred by EPA to the EPA Hazardous Substance Superfwld.

51. In the event that the payment for Past Response Costs is not made within 30 days of



21

the Effective Date, or the payments for Future Response Costs arc nOlmade within 30 days of
Respondent's receipt of a bill, Respondent shall pay Interest on the unpaid balance. The Interest
on Past Response Costs shall begin to aeCnlC on the Effective Date and shall continue to accrue
until the date of payment. The Interest on Future Response Costs shall begin to accrue on the
date of the bill and shall continue 10 accrue Unlilthe date of payment. Payments oflnlcrest made
under this Paragraph shall be in addition to such other remedies or sanctions available to the
United States by virtue of Respondent's failure to make limely payments under this Section,
including but not limited 10, payment of stipulated penalties pursuant to Section XVIII.

52. Respondent may dispute all or part of a bill for Future Response Costs submittcd
under this Settlement Agreement, if Respondent alleges that EPA has made an accounting error,
or if Respondent alleges that a cost itcm is inconsistent with the NCP. Ifany dispute over costs
is resolved bcforc payment is due, the amount due will be adjusted as necessary. If the dispute is
not resolvcd before payment is due, Respondent shall pay the full amount of the uncontested
costs to EPA as specified in Paragraph 50 on or before the due date. Within the same time
period, Respondent shall pay the full amount of the contested costs into an interest~bearing

escrow account Respondent shall simultaneously transmit a copy of both checks to the persons
listcd in Paragraph 50(c) above. Rcspondent shall ensure that the prevailing party or partics in
the dispute shall receive the amount upon which they prevailed from the escrow funds pIllS
intercst within 30 days after the dispute is resolved.

XVI. ))Ispun; RESOLUTION

53. Unless otherwise expressly provided for in this Settlement Agreement, the dispute
resolution procedures of this Section shall be the cxclusive mechanism for resolving disputes
arising under this Settlcment Agrecmcnt. Thc partics shall allcmpt to resolve any disagreemcnts
concerning this Settlement Agrccment expeditiously and infonnally.

54. If Respondcnt objects to any of the Federal Agencies' action takcn pursuant to this
Settlement Agreement, including billings for Future Response Costs, it shall notify the Federal
Agencies in writing of its objection(s) within 10 days ofsllch action, unlcss the objection{s)
has/have been resolved informally. The Federal Agencies and Respondent shall have 14 days
from thc federal Agcncies' receipt of Respondent' written objection{s) to resolve the dispute
through formal negotiations (the "Negotiation Period"). The Negotiation Period may be
extended at the sale discretion of the Federal Agencies.

55. Any agreement reached by the partics pursuant to this Section shall be in writing and
shall, upon signature by both parties, be incorporated into and bccome an enforceable part Oflhis
Settlement Agreement. If the panies are unable to reach an agreement within the Negotiation
Period, Respondent shall be afforded the opportunity 10 present its position, including any
written materials to the Federal Agencies. The Federal Agencies will fairly and impartially
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consider the evidence and the position of tile Federal Agencies and Respondent and will issue a
jotnt-wriuen decision on the dispute to Respondent. If Respondent docs not object to such
written decision, it shall be incorporated into and become an enforceable part of this SClilemcnt
Agreement. If Respondent objects to the written decision, it shall notify the Federal Agencies
within 15 days ofreccipl of the decision and shall be afforded the opportunity to present its
position, including any written materials, to the Federal Agencies (for the EPA, the Region 8
Regional Administrator or for the Regional Forester, the Forest Service Region 1 (where activity
or issue concerns NFS lands)). The Federal Agencies (for the EPA, the Region 8 Regional
Administrator or for the Forest Service, the Regional Forester, Region I (where activity or issue
concerns NFS lands». will fairly and impartially consider the evidence and the positions of
Respondent and EPA or Forest Service and will issue a final written decision on the dispute to
Respondent. Respondent's obligations under this Settlement Agreement shall not be tolled by
submission of any objection for dispute resolution under this Section, unless so determined by
the Federal Agencies. Following resolution orthe dispute, as provided by this Section,
Rcspondclll shall fulfill the requiremellllhat was the subject of the dispute in accordance with
the agrcement reached or with the Federal Agencics' decision, whichever occurs.

XVII. FORCE MAJEURE

56. Respondent agrees to perform all requirements of this Settlement Agreement within
the time limits established under this Settlcment Agreement, unless the performance is delayed
by aforce majeure. For purposes of this Settlement Agreement, aforce maje/lre is defincd as
any event arising from causes beyond the control of Respondent, or of any entity controlled by
Respondent, including but not limited to its contractors and subcontractors, which delays or
prevcnts performance of any obligation under this Settlement Agrccment despite Respondent's
best efforts to fllifillthe obligation. Force majeure docs not include financial inability to
complete the Work, increased cost of performance, or Respondent's failure to use best efforts to
record or enforce the restrictive covenants agreement under Paragraph 36 of this Settlement
Agreement; provided, however, that force majeure includes Respondent's inability to obtain
implementation of the institutional controls required in Paragraph 36 of this Settlement
Agreement if Respondent has exercised best efforts.

57. If any event occurs or has occurred that may materially delay the performance of any
obligation under this Settlement Agreement, whether or not caused by a force majeure event,
Respondent shall notify the Federal Agencies orally within 3 days of when Respondent first
knew that thc event might cause a delay. Within 7 days thereafter, Respondent shall provide to
EPA in writing an explanation and description of the reasons for the delay; the anticipated
duration of the delay; all actions taken or to be taken to prevent or minimize the delay; a
schedule for implementation of any measures to be taken to prevent or mitigate lhe delay or the
effect orthe delay; Respondent's rationale for attributing such delay to aforce majeure event if
il intends 10 assert such a claim; and a statement as to whether, in the opinion of Respondent,
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such event may cause or contribute to an endangerment to public health, welfare or the
environment. Failure 10 comply with the above requirements shall preclude Respondent from
asserting any claim o(fhrce majeure for thaI event for the period of time of such failure to
comply and for any additional delay caused by such failure.

58. If the Federal Agencies agree that the delay or anticipated delay is attributable to a
force majeure event, the lime for performance of the obligations under this Settlement
Agreement that arc afTeeled by theforce majeure event will be extended by the Federal Agencies
for such time as is necessary to complete those obligations. An extension of the time for
performance of the obligations affected by theforee majellre evcnt slmll not, of itsclf, cxtcnd the
time for pcrfonnance of any other obligation. If the Federal Agencies do not agree that the delay
or anticipated delay has been or will be caused by aloree majeure event, the Federal Agencies
will notify Respondent in writing of its decision. If the Federal Agencies agree that the delay is
attributable to a.foree majeure event, the Federal Agencies will notify Respondent in writing of
the length of the extension, if any, for perfonnance of the obligations affected by thc.foree
majeure event.

XVIII. STlI'ULATED I'ENALTIKS

59. Respondent shall be liable to the Federal Agencies for stipulated penalties in the
amounts set forth in Paragraph 60 for failure to comply with the requirements of this Settlement
Agreement specified bclow, unless excused lmdcr Section XVII (Force Majeure).
"Compliance" by Respondent shall include completion or tile activities under Ihis Settlement
Agreement or any work plan or other plan approved under this Settlemcnt Agrccment identified
below in accordance with all applicable requirements of law, this Settlement Agreement and any
plans or olher documents approved by the Federal Agencies pursuant to this Settlement
Agreement and within the specified time schedules established by and approved under this
Settlement Agreement.

60. Stipulated Penalty Amounts.

The following stipulated penalties shall accrue per violation per day for any
noncompliance with thc terms of this Settlement Agreement:

Penalty Per Violation Per Day
$500
$1.000
$7,500

Period ofNoncompliancc
1st through 14th day
15th through 30th day
31 st day and beyond, not including days in dispute
resolution

61. In the event that the Federal Agencies assume perfonnallce of a portion or all of the
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Work pursuant to Paragraph 71 of Section XX, Respondent shall be liable for a stipulated
penalty in the amount of $10,000.

62. All penalties shall begin 10 accmc on the day after the complete performance is due
or the day a violation occurs and shall continue to accrue through the final day of the correction
of the noncompliance or completion of the activity, However, stipulated penalties shall not
accrue: I) with respect to a deficient submission under Section vm (Work to be Performed),
during the period, ifany, beginning on the 3151 day after the Federal Agencies receipt of such
submission until the date that the Federal Agencies notify Respondent of any deficiency; 2) with
respect to a decision by lhe Federal Agencies. under Paragraph 55 ofSeetion XVI (Dispute
Resolution), during the period, if any, beginning on the 21 51 day after the Negotiation Period
begins untillhe datc that the Federal Agencies issue a final decision regarding such dispute; 3)
during any time period Respondent is exercising best efforts to obtain the institutional controls
required under Paragraph 36 of this Settlement Agreement, or 4) in the event that Respondent is
unable to obtain the implementation of such institutional controls despite its best efforts.
Nothing herein shall prevent the simultaneous accrual of separate penalties for separate
violations of this Settlement Agreement.

63. Following the Federal Agencies' determination that Respondent has failed to comply
with a requirement of this SeUlement Agreement, the Federal Agencies shall give Respondent
written notification of the failure and describe the noncompliancc. The Federal Agencies may
send Respondent a written demand for payment 01" the penalties. However, penalties shall accrue
as provided inlhe preceding Paragraph regardless of whether the Federal Agencies have notified
Respondent of a violation.

64. All penalties accruing under this Section shall be due and payable to EPA within 30
days of Respondent's receipt from EPA of a demand for payment of the penalties, unless
Respondent invokes the dispute resolution procedures undcr Section XVl (Dispute Resolution).
All payments to EPA under this Section shall be paid by certified or cashier's chcck(s) made
payable to "EPA Hazardous Substances Superfund," shall be mailed to Mellon Bank, Attn:
Superfund Accounting, Lockbox 360859, Pittsburgh, PA, 15251-6859 and shall indicate that the
payment is for stipulated penalties, and ~ll!-lArefercnce tlw...t::PA Region and Sitc/SpilllD
Number 08-KN, the EPA Docket NUihtcv-- -OS-200r:~cPRespondent's namc and addrcss.
Copies of check(s) paid pursuant to this Section, and any accompanying transmittalletter(s),
shall be sent to the Federal Agencies as provided in Paragraph 49(b).

65. The payment of penalties shall not alter in any way Respondcnt's obligation to
complctc perfomlance of the Work required under this Settlement Agrecmcnt.

66. Subject to the second sentence below, penalties shall continue to accrue during any
dispute resolution period, but need not be paid until 15 days after the dispute is resolved by
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agreement or by receipt orthe Federal Agencies decision. Penalties will not accrue for more
than 14 days during which the Federal Agencies are making a joint dispute resolution decision.

67. If Respondent fails to pay stipulated penalties when due, the Federal Agencies may
institute proceedings to collect the penalties, as well as Interest. Respondent shall pay Interest
on the unpaid balance, which shall begin to accrue on the date of demand made pursuant to
Paragraph 64. Nothing in Ihis Settlement Agreement shall be construed as prohibiting, altering,
or in any way limiting the ability oflhe Federal Agencies 10 seek any other remedies or sanctions
available by virtue of Respondent's violation of this Settlement Agreement or of the statutes and
regulations upon which it is based, including, but not limited to, penalties pursuant to Sections
106(b) and 122(1) ofCERCLA, 42 U.S.C. §§ 9606(b) and 9622(1), and punitive damages
pursuant to Section 107(e)(3) ofCERCLA, 42 U.S.c. § 9607(e)(3). Provided, however, that
EPA shall not seek civil penalties pursuant to Section 106(b) or 122(f) of CERCLA or punitive
damages pursuant to Section 107(c)(3) of CERCLA for any violation for which a stipulated
penalty is provided herein, except in the case of a willful violation of this Seulement Agreement
or in the event that the Federal Agencies assume performance ofa portion or all of the Work
pursuant to eclion XX, I>aragraph 71. Notwithstanding any other provision of this Section, the
Federal Agencies may, in their unreviewable discretion, waive any portion of stipulated penalties
that have accrued pursuant to this Settlement Agreement.

XIX. COVENANT NOT TO SUE BY THE FEDERAL AGENCIES

68. In consideration of the actions that will be perfomled and the payments that will be
made by Respondent under the terms of this Settlement Agreement, and except as otherwise
specifically provided in this Settlcmcnt Agrccmcnt, the Fcderal Agencics covenant not to sue or
to take administrative action against Respondent pursuant to Sections 106 and 107(a) of
CERCLA, 42 U.S.c. §§ 9606 and 9607(a), for the Work, Past Response Costs and Future
Response Costs. This covenant not to sue shall take effect upon receipt by EPA of the Past
Response Costs due under Seclion XV of this Settlement Agreement and any Interest or
Stipulated Penalties due for failure to pay Past Response Costs as required by Sections XV and
XVIII of this Settlement Agrecment. This covenant not to sue is conditioned upon the complete
and satisfactory performance by Respondent ofilS obligations under this Settlement Agreement,
including, but not limited to, payment of Future Response Costs pursuant to Scction XV. This
covenant not to sue extends only to Respondent and its successors, assigns, officers, direclors
and employees to the extent their liability derives from Respondent's potcntialliability. This
covenanl does not extcnd to any other person.

XX. RESERVATIONS OF RIGHTS BY THE FEDERAL AGENCIES

69. Except as specifically provided in this Settlement Agreement, nothing herein shall
limil the power and authority of the Federal Agencies or the United States to lake, direct, or
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order all actions necessary to protect public health, welfare, or the environment or to prevent,
abate, or minimize an actual or threatened release of hazardous substances, pollutants or
contaminants, or hazardous or solid waste on, at, or frol11 the Site. Further, nothing herein shall
prevent the Federal Agencies from seeking legal or equitable rcliefto enforce the terms of this
Settlement Agreement, from laking other legal or equitable action as it deems appropriate and
necessary, or [rom requiring Respondent in the future to perfonn additional activities pursuant to
CERCLA or any other applicable law.

70. The covenant not to sue set forth in Section XIX above does not pertain to any
mallers other than those expressly identified thercin. The Federal Agencies reserve, and this
Settlement Agreement is without prejudice to, all rights against Respondent with rcspect \0 all
other matters, including, but 1101 limited to:

a. claims based on a failure by Respondent to meet a requirement of this
Settlement Agreement;

b. liability for costs not included within the definitions of Past Response Costs or
Future Response Costs;

e. liability for performance of response action other than the Work;

d. criminal liability; and

e. liability arising from the past, present, or future disposal, release or threat of
release of Waste Materials outside of the Site.

71. Work Takeover. In the event the Federal Agencies determine that Respondent has
ceased implementation of any portion orthe Work, is seriously or repeatedly deticicnt or late in
its perfonllance of the Work, or is implementing the Work in a manner which may cause an
endangerment to human health or the cllvirolUllcnt, the federal Agencies may assume the
performance orall or any portion of the Work as the Federal Agencies determine necessary.
Respondent may invoke the procedurcs set forth in Section XVI (Dispute Resolution) to dispute
the Federal Agencies' determination that takeover orthe Work is warranted under this
Paragraph. Costs incurred by the United States in performing the Work pursuant to this
Paragraph shall be considered Future Response Costs that Respondent shall pay pursuant to
Section XV (Payment of Response Costs). Notwithstanding any other provision of this
Settlement Agreemcnt, the Federal Agencies retain all authority and reserve all rights 10 lake any
and all response actions authorized by law.
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XXI. COVENANT NOT TO SUE BY RESPONJ)ENT

72. Respondent covenants not to sue and agrees 110t to assert any claims or causes of
action against the United States, or its contractors or employees, with respect to the Work, Past
Response Costs, Future Response Costs, or this Settlement Agreement, including, but not limited
to:

a. any direct or indirect claim for reimbursement from the Hazardous Substance
Superfund established by 26 U.S.C. § 9507, based on Sections 106(b)(2), 107, III, 112, or 113
of CERCLA, 42 U.S.C. §§ 9606(b)(2), 9607, 9611, 9612, or 9613, or any other provision of law;

b. any claim arising oul afrespanse actions at or in connection with the Site,
including any clailllunder the United States Constitution, the Montana Constitution, the Tucker
Act, 28 U.S.C. § 1491, thc Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at
common law; or

c. any claim against the United States pursuant to Sections 107 and 113 of
CERCLA, 42 U.S.c. §§ 9607 and 9613. relating to the Site.

Except as provided in Paragmph 74 (Waiver aCClaims), these covenants not to sue shall
not apply in the event the United States brings a cause of action or issues a Set11ement
Agreemcnt pursuant to the reservations set f0l1h in Pamgmphs 70 (b) ~ (e), but only to the extent
that Respondcnt's claims arise from the same response action, responsc costs, or damages that
the United States is seeking pursuant 10 the applicable reservation.

73. Nothing in this Agreement shall be deemed to constitute approval or
prcauthorizalion ofa claim within the meaning of Section III ofCERCLA, 42 U.S.C. § 9611, or
40 C.F.R. § 300.700(d).

74. Respondent agrees not to assert any claims and to waive all claims or causes of
action that it may have for all matters relating to the Site, including for contribution, against any
person where the person's liability to Respondent with respect to the Site is based solely on
having arranged for disposal or treatment, or for transport for disposal or treatment, of hazardous
substances at the Site, or having accepted for transport for disposal or treatment of hazardOllS
substances at the Site, if

a. the materials contributed by such person to the Site containing hazardous
substances did not exceed the greater of i) 0.002% of the total volume of waste at the Site, or ii)
110 gallons of liquid materials or 200 pounds of solid materials.
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b. This waiver shall not apply to any claim or cause of action against any person
meeting the above criteria if the Federal Agencies have determined that the materials contributed
to the Site by such person contributed or could contribute significantly to the costs afrespanse at
the Site. This waiver also shall nol apply with respect to any defense, claim, or cause ofaclioll
that Respondent may have against any person ifsuch person asserts a claim or cause ofactiol1
relating to the Site against Respondent.

75. Respondent reserves, and this Settlement Agreement is without prejudice 10, claims
against the United States, subject 10 the provisions of Chapter 171 of Title 28 of the United
States Code. for money damages for injury or loss of property or personal injury or death caused
by the negligent or wrongful act or omission of any employee of the United States while acting
within the scope of his office or cmploymcnt under circumstances where the Unitcd Statcs, if a
private person, would be liable to the claimant in accordrulce with the law of the place where the
act or omission occurred. However, any such claim shall not include a claim for any damages
caused, in whole or in part, by thc act or omission of any person, including any contractor, who
is not a federal employee as that tcm is defined in 28 U.S.c. § 2671; nor shall any such claim
include a claim based on the Federal Agencics' sclcction ofrcsponse actions, or the ovcrsight or
approval of the Respondent's plans or activities. The foregoing applies only to claims which are
brought pursuaJlt to any statute olhcr than CERCLA and for which the waiver of sovereign
immunity is found in a statute other than CERCLA.

XXII. OTHER CLAIMS

76. By issuance of this Settlcment Agrecmcnt, the Unitcd States and the Federal
Agencies assume no liability lor injuries or damages to persons 01' property resulting from any
acts or omissions of Respondent. The United States and the r:'ederal Agencies shall not be
decmed a party to any contract entered into by Respondent or its directors, officers, employees,
agents, successors, representatives, assigns, contractors, or consultants in carrying out actions
pursuant to this Settlemcnt Agreement. Respondent assumes no liability for injuries or damages
to persons or property resulting from the negligence, gross negligence or willful misconduct of
the United StatGs. The Respondent shall not be deemed a party to any contract entered into by
the United Stales and the Federal Agencies in implementing actions pursuant to this Settlement
Agreement.

77. Except as expressly providcd in Section XXI. Paragraph 74 and Section XIX
(Covcnant Not to Sue by the Fedcral Agencies), nothing in this Scttlement Agreement
constitutes a satisfaction of or release from any claim or cause of action against Respondent or
any person not a party to this Settlcmcnt Agreement, for any liability such person may have
under CERCLA, other statutes, or common law, including but not limited 10 any claims of the
United States for costs, damages and interest undcr Sections 106 and 107 ofCERCLA, 42
U.S.C. §§ 9606 and 9607.
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78. No action or decision by the Federal Agencies pursuant to this Settlement Agreement
shall give rise to any right 10 judicial review, except as sct forth in Section 113(11) o[CERCLA,
42 U.S.C. § 9613(h).

XXIII. CONTRIBUTION

79. The United States and Respondent agree lhal this Settlement Agreement constitutes
an administrative settlement for purposes of Section 113(t)(2) ofCERCLA, 42 U.S.C. §§
96 13(f)(2), and that Respondent is entitled, as of the Effective Date, to protection from
contribution actions or claims as provided by Sections 113(f)(2) and I22(b)(4) ofCERCLA, 42
U.S.c. §§ 96 I3(f)(2) and 9622(h)(4), for "matters addressed" in this Settlement Agreement. The
"matters addressed" in this Settlement Agreement arc the Work, Past Response Costs, and
Future Response Costs. Except as provided in Section XXI, Paragraph 74, of this SClIlcmcnt
Agreement (Dc Micromis Waiver), nothing in this Settlement Agreement precludes the United
Stales or Respondent from asserting any claims, causes of action, or demands against any
persons not parties to this Settlement Agreement for indemnification, contribution, or cost
recovery. Nothing herein diminishes the right of the United States, pursuant to Sections
113(f)(2) and (3) ofCERCLA, 42 U.S.C. § 96 I3(f)(2)-(3), to pursue any such persons to obtain
additional response costs or response action and to enter into settlements that give rise to
contribution protection pursuant to Section 113(1)(2).

80. The United States and Respondent agree that this Settlement Agreement constitutes
an administrative settlement tor purposes of Section 113(1)(3)(8) of CERCLA, 42 U.S.c. §
9613(1)(3)(8), pursuant to which Respondent has, as of the Effective Date, resolved its liability
to the United States for the Work, Past Response Costs, and Future Response Costs.

XXIV. INJ)EMNIFICATION

81. Respondent shall indemnify, save and hold harmless the United States, its officials,
agents, contractors, subcontractors, cmployees and rcpresentatives from any and all claims or
causes of action arising frolll, or on account of, negligent or other wrongful acts or omissions of
Respondent, its officers, directors, employees, agents, contractors, or subcontractors, in carrying
OUl actions pursuant to this Settlement Agreement. [n addition, Respondent agrees to pay the
United States all costs incurred by the United States, including but not limited to attorneys fees
and other expenses of litigation and senlement, arising from or on account of claims made
against the United States based on negligellt or other wrongful acts or omissions of Respondent,
its officers, directors, employees, agents, contractors, subcontractors and any persons acting on
its behal f or under its control, in carrying out activities pursuant to this Settlement Agreement.
The United States shall nol be held out as a party to any contract entered into by or on behal f of
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Respondent in carrying out activities pursuant to this Settlement Agreement. Neither
Respondent nor any such contractor shall be considered an agent of the United States.
Respondent shall not be held aul as a party to any contract entered into by or on behalf of the
United States and the Federal Agencies in implementing activities pursuant to this Settlement
Agreement.

82. The United States shall give Respondent notice of any claim for which the United
States plans to seek indemnification pursuant to this Section and shall consult with Respondent
prior to settling such claim.

83. Respondent waives all claims against the United States for damages or
reimbursement or for set-ofr or any payments made or to be made to the United States. arising
from or on account of any contract, agreement, or arrangement between Respondent and any
persoll for performance of Work on or relating to the Site, including, but not limited to, claims
on account of construction delays. Respondent reserves, and this Settlement Agreement is
without prejudice to, claims against the United States, subject to the provisions of Chapter 171 of
Tille 28 of the United States Code, for money damages for injury or loss of property or personal
injury or death caused by the negligent or wrongfll! act or omission of any employee of the
Unitcd States while acting within the scope of his office or employment under circumstances
where lhe United States, if a private person, would be liable to the claimant in accordance with
the law of the place where the act or omission occurred. However, any such claim shall not
include a claim for any damages caused, in whole or in part, by the act or omission of any
person, including any contractor, who is not a federal employee as that term is defined in 28
U.S.C. § 2671; nor shall any such claim include a claim based on the Federal Agencies' selection
of response actions, or the oversight or approval of the Respondent's plans or activities. The
foregoing applies only to claims which arc brought pursuant to any statute other than CERCLA
and for which the waiver of sovereign immunity is found in a statute other than CERCLA. In
addition, Respondent shall indemnify and hold harmless the United States with respect to any
and all claims for damages or reimbursement arising from or on account of any contract,
agreement, or arrangement between Respondent and any person for performance of Work on or
relating to lhe ite, including, but not limitcd to, claims on account of constnlction delays
provided, however, that such claims do not arise out of the negligent or wrongful act or omission
of any employee of the United States while acting within the scope of his office or employment
under circumstances where the United States, if a private person, would be liable to the claimant
in accordance with the law of the place where the act or omission occurred. However, this
exception to indemnification shall not include any damages caused, in whole or in part, by the
act or omission of any person, including any contractor, who is not a federal employee as that
term is defined in 28 U.S.C. § 2671; nor shall it include a claim based on the Federal Agencies'
selection of response actions, or the oversight or approval of the Respondent's plans or activities.
The foregoing applies only to claims which are brought pursuant to any statute other than
CERCLA and lor which the waiver of sovereign immunity is found in a statute other than
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CERCLA.

XXV. INSURANCE

84. At least 7 days prior to commencing anyon-Site work under this Settlement
Agreement, Rc&"pondent shall secure, and shall maintain for the duration of this Settlement
Agreement. comprehensive general liability insurance and automobile insurance with limits of
one million dollars, combined single limit. Within the same time period, Respondent shall
provide the Federal Agencies with certificates of such insurance and a copy of each insurance
policy. In addition, for the duration of the Settlement Agreement, Respondent shall satisfy. or
shall ensure that their contractors or subcontractors satisfy, all applicable laws and regulations
regarding the provision of worker's compensation insurance for all persons performing the Work
on behalf of Respondent in furtherance of this Settlement Agreement. (fRespondent
demonstrates by evidence satisfactory to the Federal Agencies that any contractor or
subcontractor maintains insurance equivalent to that described above, or insurance covering
some or all of the same risks but in an equal or lesser amount, then Respondent need provide
only that portion of the insurance described above which is not maintained by such contractor or
subcontractor.

XXVI. FINANCIAL ASSURANCE

85. Respondent shall demonstrate its ability to complete the Work required by this
Settlement Agreement and to pay all claims that arise from the perfomlance of the Work by
obtaining and presenting to the Federal Agencies, within 15 days of the Effective Date of this
Senlemenl Agreement, internal financial information to allow the Federal Agencies 10 determine
that Respondent has sufficient assets available to perform the Work. Respondent shall
demonstrate financial assurance in an amount no less than the estimate of the cost for the
removal aClion at the Site. If Respondent seeks to demonstrate financial assurance by means of
internal financial infom13tion, or by guarantee of a third party, il shall re-submit such
infomlation annually, on the Effective Date of this Settlement Agreement, until a Notice of
Completion has been issued by the Federal Agencies.

86. Any and all financial assurance instruments provided pursuant 10 Ihis Section XXVI
shall be in fonn and substance satisfactory to the Federal Agencies, determined in the Federal
Agencies' sole discretion. The financial assurance instrument(s) provided pursuant to Ihis
Section XXVI (including. without limitation, any negotiable instruments issued for EPA's
benefit) shall be submitted by Respondent to Daniela Golden, U.S. EPA, ENF-RC, 999 181h

Street, Suite 300, Denver, CO 80202 and to the Forest Service OSC/Project Coordinator.
Respondent shall also provide copies of all such financial assurance instruments to thc other

representativcs of the Fcdcral Agcncies as specified in Scction VII.



87. In the event that lhe Federal Agencies determine at any time that the financial
assurances provided pursuant to this Seclion arc inadequate, or in the event that Respondent
becomes aware ofinfonnation indicating that any financial assurances provided pursuant to this
Section no longer satisfy the requirements set forth herein (including, without limitation, that any
third-party provider of such assurances such as <I surety, trustee and/or financial institution no
longer qualifies to provide such assurances), then Respondent shall, wilhin thirty (30) days of
receipt of notice of the Federal Agencies' determination or, as the case may be, within thirty (30)
days of becoming aware of such information, obtain and present to the Federal Agencies for
approval one of the other fonns of financial assurance listed in Paragraph 85 of this Settlement
Agreement. In addition, ifal any time the Federal Agencies notify Respondent that the
anticipated cost of completing the Work has increased, lhen, within thirty (30) days of receipl of
such notification, Respondent shall obtain and present 10 the Federal Agencics for C1pproval a
revised form of financial assurance (and otherwise acccptable under this Section XXVI) that
reflects such cost increase. Respondent's inability to post financial assurance for completion of
the Work shall in no way excuse performance of any other requirements of this Settlemcnt
Agreemenl, including, wilhout limitation, Respondent's obligation to complete the Work in strict
accordance with the tenns hcreof.

88. (a) Reduclion of Amount of Financial Assurance. If Respondenl believes that the
estimated cost to complete the rcmaining Work has diminished below the amount set forth in
Paragraph 85 above aftcr entry of this Settlement Agrecment, Respondent may, on any
anniversary dale of the Effective Date of this Settlement Agrcement, or at any other timc agrced
to by the parties, petition the Federal Agencies in writing to request a reduction in the amount of
the financial assurancc provided under this Section so thai thc amount of tile financial assurance
is equal to the estimated cost of the remaining Work to be perfonned. Respondent shall submit a
written proposal for such reduction to the federal Agencics which shall specify, at a minimum,
the cost of the remaining Work to be performed and lhe basis upon which such cost was
calculated. The decision to accept such a proposal and to allow a reduction of the amount of
financial assurance in accordance herewith shall rest in the Federal Agencies' sole discretion. If
EPA decides to accept such a proposal, EPA shall notify the Respondent of such decision in
writing. After receiving the Federal Agencies' written acceptance, Respondent may reduce the
amount of the financial assurance in accordance with and to the extent penllitted by such writ1en
acceptance. In the event ofa dispute, Respondent may reduce the amount of the financial
assurance required hereunder only in accordance with a linal administrative decision resolving
such dispute.

(b) Change of Fonn of Financial Assurance. If Respondent desires to change the form of
financial assurance provided pursuant to this Section XXVI after the Effective Date oflhis
Settlement Agreemel1l, it may, on any anniversary date of the Effective Date of this Selliement
Agrcement, or many othcr timc agrced to by the parties, petition the Federal Agencies in writing
to request a change in the form or financial assurancc provided hereunder. Respondent shall
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submit a written proposal for such change 10 the Federal Agencies which shall specify, at a
minimum, the cost of the remaining Work to be performed, the basis upon which such cost was
calculated, and a detailed description of the proposed revised form of financial assurance. The
decision to accept such a proposal and to allow a change in the form of financial assurance shall
rest in the Federal Agencies' sole discretion. Ir the Federal Agencies decide to accept stich a
proposal, the Fecleral Agencies shall notify Respondent of such decision in writing. After
receiving the Federal Agencies' written acceptance, Respondent Illay change the form of
financial assurance in accordance with and to the extent permillcd by such written acceptance.
In the event of a dispute, Respondent may change the form of financial assurance required
hereunder only in accordance with a final administrative decision resolving such dispute.

(c) Release of Financial Assurance. 1f Respondent receives written notice from the
Federal Agencies in accordance with Paragraph 92 hereof that the Work has been fully and
finally complete:d in accordance with the tenns of this Settlement Agreement, or if the Federal
Agencies otherwise so notify Respondent in writing, Respondent may petition the Federal
Agencies to allow the release or discontinuance of the financial assurance required hereunder.
Respondent shall submit a written proposal for such release to the Federal Agencies which shall
specify the basis for the requested release (e.g., full and final completion of the Work, etc.). The
decision to accept such a proposal for release of the financial assurance shall rest in the Federal
Agencies' sole discretion. When EPA or Forest Service (where activity or issue concerns NFS
lands) decides to accept such a proposal, the Federal Agencies shall notify Respondent of such
decision in writing. After receiving the Federal Agencies' written acceptance, Respondent may
release the financial assurance in accordance with and to the extent permitted by such written
acceptance. In the event of a dispute, Respondent may release the financial assurance required
hereunder only in accordance with a final administrative or judicial decision resolving such
dispute.

XXVII. MODIFICATIONS

89. The EPA OSC, in coordination with the Forest Service OSC/Project Coordinator,
may make modifications to any plan or schedule in writing or by oral direction that is not
inconsistent with the NCP or the scope of the Action Memorandums and Work Plans. No
change in any plan that increases the amount of Work or decreases the amount of time scheduled
for the Work shall give rise to stipulated penalties, unless such modification has been agreed to
in writing by Respondent. Any oral modification will be memorialized in writing by EPA within
14 days, but shall have as its effective dale the date of the EPA OSC's oral direction. Any other
requirements or this Settlemcnt Agrcement may be modified in writing by mutual agreement of
the parties.

90. If I~cspondent seeks permission to deviate from any approved work plan or schedule,
Respondent's Project Coordinator shall submit a wriuen request to the Federal Agencies for
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approval outlining the proposed modification and its basis. Respondent may not proceed with
the requested deviation until receiving oral or written approval from the EPA ase pursuant to
Paragraph 89.

91. No [nformal advice, guidance, suggestion, or comment by the EPA ase or other
Federal Agencies' representatives regarding reports, plans, specifications, schedules, or any
other writing submitted by Respondent shall relieve Respondent of its obligation to obtain any
formal approval required by this Settlement Agreement, or to comply with all requirements of
this Settlement Agreement, unless it is formally modified.

XXVIII. NOTICE OF COMPLETION OF WORK

92. When the Federal Agencies determine, after the Federal Agencies' review or tile
Final Report, that all Work has been fully performed in accordance with this Settlement
Agreement, with the exception of any continuing obligations required by this Settlcment
Agreement, including post-removal site controls, operation and maintenance of the waste
repository, payment of Future Response Costs, or record retention, the Federal Agencies will
provide written notice of complction to Respondent. If the Federal Agencies determine that any
such Work has not been completed in accordance with this Settlement Agreement, the Federal
Agencies will notify Respondent, provide a list of the deficiencies, and require that Respondent
modify the Work Plan if appropriate in Settlement Agreement to correct such deficiencies.
Respondent shaH implement the modified and approved Work Plan and shall submit a modified
Final Report in accordance with the Federal Agencies' notice. Failure by Respondent to
implement thc pproved modified Work Plan shall be a violation of this Settlement Agreement.

XXIX. SEVERAIIILlTYIINTECRATlON/AI'PENDICES

93, If a court issues an order that invalidates any provision of this Settlement Agreement
or finds that Respondent has sufficient cause not to comply with one or more provisions of this
Settlement Agreement, Respondent shall remain bound to comply with all provisions of this
SClllcll1Cllt Agreement not invalidated or determined to be subject LO a sufficient cause defense
by the court's order.

94. This Settlcment Agreement [and its appendices] constitute the final, complete and
exclusive agreemcnt and understanding among the Parties with respect to the settlement
embodicd in this Settlement Agreemcnt. Thc parties acknowledge that there are no
representations, agreements or understandings relating to the settlement other than those
expressly contailled in this Settlement Agreemcnt. The following appendices arc attached to and
incorporated into this Settlement Agreement:

Appendix A Action Memorandums



Appendix B
Appendix C
Appendix D
Appendix E
Appendix F
Appendix G
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Site Map
Repository Institutional Controls
Railroad Bed Time Critical Removal Action Design Report
Residential Areas Time Critical Removal Action Design Report
Repository Site Characterization and Design Report
Removal Verification Sampling and Analysis Plan

XXX. EFFECTIVE nATE

95. This Settlement Agreement shall be cITcctive when the SClIlcmcnt Agreement is
signed by EPA and Forest Service.

96. This Settlement Agreement may be executed in any number of cOllnterparts, each of
which when executed and delivered to the EPA and Forest Service shall be deemed to be an
original, but such counterparts shall togelher constitute one and the same document.



40

The undersigned representative of Respondent certifies that it is fully authorized to
enter into the terms and conditions of this Bentement Agreement and to bind the party it
represents to this document.

Agreed this l1.t day of July, 2008.

For Res

ckMf't"V''''-/
Northwe gional Manager
Atlantic Richfield Company
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It is Ordered and Agre,ed this day of July, 2008.

BY ') j)~ DATE: 7/'te/Os'
David Ostrander, Director r I
Preparedness, Assessment and
Emergency Response Branch
Region 8
U.S. Environmental Protection Agency

BY:#~

BY: DATE:-------
Tom Tidwell
Regional Forester
Region I
USDA Forest Service

EFFECTIVE DATE: 1/t'i'jC'S
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It is Ordered and Agreed this day ofJuly, 2008.

BY: DATE: _
David Ostrander, Director
Preparedness, Assessment and
Emergency Response Branch

Region 8
U.S. Environmental Protection Agency

BY: DATE:._------
Matthew Cohn, Supervisory Attorney
Legal Enforcement Program
Region 8
U.S. Environmental Protection Agency

BY: DATE: _
Sharon Kercher, Director
Technical Enforcement Program
Region 8
U.S. En~nmental Protection Agency

BY: d,.,J.. -;:)reo4 -"'" DATE: rJ/1'?/:;oug'

t~ TIlOmas L. Tidwell
Regional Forester
Region 1
USDA Forest Service

EFFECTIVE DATE:


