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INTRODUCTION

The Sierro Club seeks on order remonding the Prevention of

Signif icont Deteriorotion ( "PSD") Permit Number PSD-OU-0002-04.00

("Bononzo PSD Permit") thqt EPA Region 8 issued io Deseret Power Eleciric

Cooperotive on August 30,2007, for the purpose of including o besl

ovoiloble control lechnology ("BACT") l imit for corbon dioxide (COz) in

the permil pursuoni to Section 165(o)(a) of ihe Cleon Air Act.

Region 8 issued ihe Bononzo PSD Permit outhorizing construclion of

o new woste-coolJired electric uti l i ty generoting unit thot would emit 1.8

mil l ion tons of corbon dioxide onnuolly wiihout including o BACT limit for

COz emissions. Sierro Club submitted comments on the droft permil,

noiing thoi i l  wos deficient for foi l ing lo include o COz emissions l imit. In

response, Region 8 stoted, ' 'EPA does not currently hove ihe oulhori ly to

oddress the chollenge of globol cl imoie chonge by imposing l imitotions

on ihe emissions of COz ond olher greenhouse goses in PSD permils." Exh.

l, Response 1o Public Comments, oi 5.

In foci, EPA con ond must impose emissions l imitotions on COz in

PSD permits for new cool-f ired power plonls. Section I 65(o)(4) of the

Cleon Air Act requires BACT "for eoch pollutont subject to regulotlon

under this chopter emitied from . . . such focil i ty." 42 U.S.C. g 7aZ5(o)(a).

As recently confirmed by the U.S. Supreme Courl, COz is o pollutont under

the Cleon Air Act. Mossochuselfs v. Envtl. Protection Agency, 127 S.Ct.



1438, 1462 (2007lr. l t  is emitled obundontly by cool{ired generotors ond is

currently reguloted underSection 821 of the Acl. 42 U.S.C. $ 7651k nole;

Pub. L. l0l-549; 104 Stot.2699. A BACT limii is iherefore required.

lgnoring this stroighiforword obligotion, EPA jusiif ied its refusol 1o

impose BACT for COz by interpreting "subject to regulotion under the Acl"

os "presently subject to o stotutory or regulotory provision thot requires

octuol control of emissions of thot pollutoni," ci i ing o string of regulotory

outhorit ies thot utterly foi l  lo support this interpretotion. Exh. I ot 5-6.

The principol regulolory document on which EPA relies to support i ts

interpretotion is on internol memorondum thot lustif ies EPA's opprooch

solely on the bosis thot Congress did not iniend regulotion of COz. Exh.4,

Lydio N. Wegmon, Definit ion of Reguloied Air Pollutont for Purposes of Tit le

V, Memo to Air Division Direclor, Regions l-X (Apri l  26, 1993)("Wegmon

Memo"). In concluding thol COz wos o pollutont, however, the Supreme

Court in Mossochusetfs explici i ly rejected the exoct ogency roiionole, i .e.,

EPA's belief thol Congress did nol iniend it to reguloie greenhouse goses.

Thus, in the woke of Mossochusetfs, ony EPA regulotory lreotment of COz

bosed on the rolionole thot Congress did not intend regulolion of COzis

simply untenoble.

In on effort lo bolster this inodequote rotionole, the Region ond the

Permiitee hove submltted briefs to the Boord thot conirive o thirly-yeor

history of supposedly consislent regulolory inlerpretotions supporting the



conclusion ihoi COz is not subject to BACT. Upon close exominolion, this

"longsionding history" is nothing bui o house of cords. Eoch of the

outhorit ies cited is irrelevonl, equivocol, or unpersuosive. Token togelher

they demonstrote, of besl, o history of inconsistency ond ovoidonce wilh

regord io reguloiion of COz from stotionory sources, to which no

deference is owed. Finolly, in o desperoie ottempt to bultress this shoky

regulotory hislory orgumeni, EPA mokes the truly specious cloim thot

Seciion 82l of ihe 1?90 Amendments is not in focl port of the Cleon Air

Acl, ond thus the Seclion 821 regulolions ore not regulotions "under the

Act" .

Sieno Club olso noies thot none of the outhorit ies cited by EPA thot

octuolly deols wilh the term "reguloiion" in generol or regulotion of COz

specif icolly wos the produci of the kind of public porticipotion

oppropriote to o regulotory decision of this mognitude. A ruling from the

EAB on ihe crit icol issue of how EPA musi treol COz os o PSD pollulont

would be bosed upon on inodequote record ond opportunity for public

porticipotion. The PSD reguloiory hisiory shows thoi EPA does hove the

outhority to regulote COz os o PSD pollutont ond its refusol to do so is the

result not of ony sioiutory prohibit ion but rother the ogency's exercise of

discretion thot hos never been subjeci to public exominolion. Ai o

minimum, EAB should remond 1o the Region to ful ly develop the record



reloted to COz ond ollow the public the opportunily to respond to EPA's

posil ions.

ISSUE PRESENTED FOR REVIEW

Becouse corbon dioxide is o "pollutont subject to regulotion" under the

Cleon Air Aci, wos EPA's foi lure to include in the Bononzo PSD Permit o

best ovoiloble conirol technology ("BACT") emission l imii for corbon

dioxide o cleorly eroneous conclusion of low?

THRESHOLD PROCEDURAI. REQUIREMENTS

The Environmenlol Appeols Boord hos iurisdiction to review ihis

permit oppeol under 40 C.F.R. PorI 124. Sieno Club hos stonding becouse

il pori icipoted in the public commeni period on the droft permit (Exh.2,

comments f i led by Tim Wogner on beholf of Sierro Club) ond fi led o t imely

petit ion for review. 40 C.F.R. 5 124.19(o). The Boord gronted review of ihe

first issue in Sieno Club's peiit ion pursuont io 40 C.F.R. 5 124.19(c).

STATEMENT OF FACTS

Deseret proposes to conslruct o "mojor modificoiion" to its existing

Bononzo p lon l ,  os def ined in  PSD ru les.  See 40 C.F.R.  5  52.21 (b) (2) ( i ) .  The

proposed unit would include o circuloiing f luidized bed boiler. consisl ing

of primory ond secondory oir fons, o combustor, o cyclone/solids

seporotor, o superheoter, on economizer, on oir heoter ond on induced

droft fon. Exh. 3. EPA Stolement of Bosis ot 7. The proposed unil would

oddit ionolly require combustion ond generoiing sysiems, on emergency



generotor, exhoust systems qnd pollul ion control equipment, cool ond

limestone moteriol hondling ond storoge syslems, cooling woter systems,

ond osh disposol systems. /d. The proposed unit would hove o power

outpui of up to l l0 megowotts, bringing lhe overoll Bononzo plont's toiol

io opproximolely 610 megowotts. ld. of 5. l t  would emit I .8 mil l ion lons of

corbon dioxide onnuolly. Exh.2 ol 2.

EPA issued o droft PSD permii on or obout June 22,2006. The

commenl period closed on July 29,2006. On Apri l 2,2Q07, the U.S.

Supreme Couri honded down Mossochusefts v. EPA, 127 S.Ct. 1438,

holding ihot "greenhouse goses fit well within the Cleon Air Act's

copocious definit ion of 'oir polluionl." '  ld. ot 1462. EPA lhen issued the

finol Bononzo PSD Permil ond i is Response to Comments on Augusl 30,

2007, wiihout reopening the permit for public commenl. Sierro Club now

urges the Boord 1o remond this permit becouse EPA foiled to estoblish o

BACT emission l imil for COr.

ARGUMENT

IHE BONANZA PSD PERMIT SHOULD BE REMANDED BECAUSE II LACKS
A COz BACI EMISSION tlMlT.

The Cleon Air Act prohibits lhe consiruction of o new moior

sloiionory source of oir pollulonts in oreos designoted os in ottoinment of

the Notionol Ambient Air Quolity Slondords except in occordonce with o

preveniion of signif icont deleriorolion (PSD) construclion permil. 42 U.S.C.

5 7a75(o) ;  40 C.F.R.  $52.21(o)(2) ( i i i ) .  Sec l ion 165 of  the Act  requi res thot  o



PSD permil include o BACT emission l imit "for eoch pollulonl subject to

regulotion under this chopter emitied from, or which results from" the

focil i ty. 42 U.S.C. $ 7a75(o) (a); see o/so 42 U.S.C. g 7 479(3). EPA repeoied

lhol longuoge in its implementing regulolions: BACT is required for "ony

pollutont thol othewise is subject to reguloiion under the Acl." 40 C.F.R. $

52.21 (b) (50)( iv ) .

The Bononzo PSD Permit must include o BACT emission l imit for

corbon dioxide becouse i l  is o pollutont subject 1o regulotion under the

Act emilted from the focility. Cqrbon dioxide hos been reguloted under

the Cleon Air Act since 1993, when EPA odopied regulolions

implementing Section 821 ihot require monitoring, recordkeeping ond

reporting of COz emissions by cerioin covered sources. See 42 U.S.C. $

7651 k note; Pub. L. l0l -549; , l04 
Siot. 2699: 40 C.F.R. S 75.1 et seq. On Apri l

2,2007 , the Supreme Courl held thot corbon dioxide ond oiher

greenhouse goses ore "pollutonts" under the Cleon Air Act.

Mossochusells v. EPA, 127 S.Ci. ot 1460. Now hoving been defini l ively

ruled o pollutont, COz is occordingly o regu/oted pollufont under the Act,

ond EPA is required to impose o COz BACT emission l imil in the Bononzo

PSD oermit.

A. The Supreme Courl's Holding in Mossochusetfs v. EPA thot
Cqrbon Dioxide is o Pollulonl Undermines EPA's Enfke
Approoch lo CO2 Regulotion.



ln ruling thot "greenhouse goses fi l  well within the Cleon Air Acl 's

copocious defini l ion of 'oir pollutont," '  the Supreme Court completely

undermined EPA's rotionole for foi l ing to regulote greenhouse goses

under lhe Cleon Air Acl. Mossochuselts y. EPA, 127 S.Ci. ot 1460. The flow

thqt the Couri identif ied in EPA's posii ion pervode the ogency's

opprooch to COz reguloiion under oiher provisions of the stolute,

including the ogency's refusol lo require o BACT onolysis for COz in this

cose. EPA's inierpretotion of the longuoge of ihe Cleon Alr Act wos

influenced by i ls mistoken belief obout congressionol intent:

Becquse EPA believes thot Congress did nol intend it to
regulote subslonces thot conlribute to cl imole chonge, the
ogency moinloins thot corbon dioxlde is nol qn "oir
pollutont" within the meoning of the provision.

127 S.Ct .  o t  1  460.

Here, the cornerslone of EPA's legol house of cords is o 1993 internol

ogency memorondum thot oddresses reguloled oir pollutonls under Tit le

V. See Exh. 4, Lydio N. Wegmon, Defini i ion of Reguloted Air Pollutont for

Purposes of Tit le V. Memo to Air Division Director, Regions l-X (Apri l  26,

19?3)("Wegmon Memo") .  The Wegmon memo def ines "o i r  po l lu tont"  in

Section 302(g) nonowly to include only pollulonts subject to those

regulotions under the Acl thot require octuol control of emissions. ld. of 4-

5. l t explici l ly stotes lhot the decision to norrowly define "oir pollutont"

wos bosed on the ogency's view thot Congress intended i i  to do so,



specif icolly wilh respect 1o COz. ld. ot 4. The memo olso ocknowledges

thol EPA wos exercising discreiion in orriving of this defini i ion. ld. ot 5.

In other words, the very some rotionole thot wos rejected in

Mossochusefls is the bosis of the Wegmon memo thot EPA ond Deseret

rely on so heovily. In o Section tif led "Defini i ion of 'Air Pollutont' Pursuont

to Section 302," the Wegmon memo interprels "oir pollutont" norrowly

with the explici l  purpose of excluding corbon dioxide ond methone from

Title V requirements:

Although Seciion 302(9) con be reod quile broodly. so os io
encomposs virtuolly ony subsionce emitled inlo the
otmosphere, EPA beft'eves thot it is mole consisfenl wi]h the
inlent of Congress lo inlerprel fhis provision more norrowly.
Were this nol done, o vorieiy of sources thoi hove no known
prospect for future regulolion under the Act would
nonetheless be clossif ied os mojor sources ond be required lo
opply for litle V permits. Of particular concern would be
sources of corbon dioxtde or mefhone.

Memorondum from Lydio Wegmon io Air Division Director, Regions l-X,

Definit ion of Reguloted Air Pollutoni for Purposes of Tit le V, Exh. 4, p. 4

(emphosis odded). This longuoge demonslrotes thot Wegmon's

conclusion is bosed on the mistoken belief thot Conoress did not intend to

regulote COz.

The next porogroph of the memo mokes i l  cleor thot EPA's belief

thot it should exclude corbon dioxide ond methone sources lrom Tiile V

requiremenls wos its motivotion for exercising its discretion to l imit



"pollutonls subjecl to regulotion under the Act" to those pollutonls subject

to ocluol control of emlssions:

As o result, EPA is interpreting "oir pollutont" for Section 302(g)
purposes os l imiled to oll pollulonls subject io regulotion
under the Act. . . . l t  should be noted thot the 1990
Amendmenls to lhe Act did include provisions with respect 1o
corbon dioxide (Section 82l) ond methone (Section 603), but
these requirements involve octions such os reporl ing ond
study, not ocluol control of emissions. Therefore, these
provisions do not preempt EPA's discrelion io exclude these
pollutonts in delermining wheiher o source is mojor.

ld. ot 4-5. This interpretotion is deod wrong becouse it wos driven by the

some mistoken view of congressionol inteni - the belief thot Congress did

nol intend to regulote greenhouse goses - thot the Supreme Court

ideniif ied in Mossochusetts v. EPA.

The Court 's onolysis involidoling EPA's gloss on the motor vehicle

provisions of the stotute demonstrotes thot the ogency wos ogoin unduly

consiroined by its view of congressionol intenl reloted to cl imole chonge:

While the Congresses ihot drofied 9202{o) {1 ) might not hove
opprecioted the possibil i ty lhot burning fossil fuels could leod
to globol worming, they did undersiond thol without
regulotory f lexibil i ty. chonging circumstonces ond scieniif ic
developments would soon render the Cleon Air Act obsolete.
The brood longuoge of 9202(o)(l ) reflects on inlentionol
effort to confer the flexibility necessory to forestoll such
oosotescence.

127 S.Ct .  a t  1462.

This logic opplies equolly lo the PSD provisions, which hove similorly

brood longuoge covering "eoch pollutcnt subjeci lo regulolion" under

ihe Act. The inlerpretoiion thoi EPA espouses is influenced by o



conslroined view of congressionol inteni in estoblishing BACT

requiremenis. EPA contends thot it con l imit the pollulonls subject to

BACT to only those pollutonls covered by ihe types of regulotions it hod

outhority to odopi of the l ime the BACT provisions were enocled in 1977.

Region 8 Resp. to Pet., p.12. This consiruction ignores the Supreme Court's

directive to give effect to ihe congressionol intent to promote regulotory

flexibil i ty ihol con oddress chonging circumstonces ond scientif ic

developments.

EPA's misguided belief thot it should not regulole greenhouse goses

under the Cleon Air Act hos led the ogency to odopt cromped

inierpretolions of numerous provisions, not just the definit ion of "pollutont"

under Section 302(g). The Supreme Court's decision in Mossochuselis v.

EPA compels the ogency to rethink entirely its stotulory obligoiions.

B. Corbon Dioxide is Subject fo Regulolion.

Corbon dioxide is reguloied under Section 821 (o) of the Cleon Air

Act, which orovides:

Moniloring. - The Adminislrotor of the Environmeniol
Proiection Agency shall promulgote regulolions wiihin 1B
months ofter the enoclment of lhe Cleon Air Act
Amendmenls of I 990 lo require that oil offected sources
subjecf fo Tille V of the Clean A,ir Act sholl olso monilor
carbon dioxide emissions occording to the some
limetoble os in Seclions 5l 1 (b) ond (c). Ihe regulolions
shall require that such dofo sholl be reported lo the
Adminislrolor. The provisions of Section 5l 1 (e) of Title V of
the Cleon Air Aci sholl opply for purposes of this Section in
the some monner ond 1o the some exient os such



provision opplies io the monitoring ond doto referred to in
Section 5l I .r

42 U.S.C.765lk  note;  Pub.L.  101-549;  104 Sto i .2699 (emphosis  odded) .  ln

1993. EPA promulgoted the regulotions required by Seciion 82l. They

requi re  COz emiss ions moni tor ing (40 C.F.R.  $S 75.1(b) ,75.10(o)(3) ) ;

preporing ond moinloining moniloring plons (40 C.F.R. $ /5.33);

moinloining records (40 C.F.R. 5 75.57); ond reporting such informotion to

EPA (40 C.F.R. $S 75.60 - 54). The regulotions prohibil operoiion in

violotion of lhese requirements ond provide thot o viololion of ony Porl 75

requirement is o violotion of the Aci. 40 C.F.R. S 75.5.2

The stotulory longuoge is cleor: In Section 821 Congress ordered

EPA "to promulgote regulotions" requiring thot hundreds of focil i t ies

covered by Tit le lV monitor ond report their COz emissions, ond in Section

155, Congress required o BACT limlt for "ony pollutont subject to

regulotion" under ihe Acl. The combined effeci of these iwo stotuiory

mondotes is ihot BACT limits ore opplicoble 1o COz pursuont to Section

r 65.

l. EPA's Inlerpretotion of "Regulofion" ls Unduly Norrow.

t According to the Reporter's noies, ihese references 1o Tit le V ore meont
1o refer lo Tit le lV, ond the references to Section 5l I ore meont to refer io
Secl ion 4 l2 .
2 Becouse violotions of Section 82l ore subject to the enforcement
provisions of the Act, COz is reguloted under both ihe enforcement
provisions of the Act ond Section 82l .



According to EPA, "regulolion" in Section 165 of the Aci does not

meon regulotion; rolher, i t  meons "o stotutory or reguloiory provision lhot

requires octuol control of emissions of thot pollutont." Resp. lo Public

Commenis, Exh. I ot 5-6; Region 8 Resp. to Pet. ot 6. In other words,

regulolions ihot require monilorlng ond reporting do not counl os

reguloiions. This norrow interpretotion runs controry to the ploin longuoge

of the stoiute, ond controvenes the Supreme Court's odmonition to give

full effect to the broodly-worded provisions of the Cleon Air Aci. See

Mossochusetis v. EPA, 127 S.Ct. ot 1462 (f indlng thot Congress deliberotely

used brood longuoge in the Cleon Air Acl lo render it f lexible enough lo

ovoid future obsolescence.)

o. The Ploin Meoning of "Regulolion" Encomposses
Moniforing ond Reporting Regulotions.

The most bosic conon of stotutorv inieroretotion is thot words should

be given their ploin meoning. Cominell i  v. Uniled Stotes, 242 U.S. 470, 485

(1917): Lomie v. Unifed Sfoles Ir., 540 U.S. 526, 534 (20041; Hartford

Underwritersins. Co. v.Union PlontersBonk N.A.,530 U.S. 1,6 (2000);

Uniied Sfotes v. Ron Poir Enferprises, lnc., 489 U.S. 235, 241 ll999l.

Webster's defines "regulotion" os "on ouihoritotive rule deoling with

detoils or procedure; (b) o rule or order issued by on executive oulhori ly or

reguloiory ogency of o government ond hoving ihe force of low."

Merr iom-Webster 's  Col leg io te Dic i ionory 1049 ( l i th  ed.2005) .  Whi le  B lock 's

Low Dictionory includes os one definit ion of regulotion "the oci or process


